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Introduction 

The Executive Order is issued under section 43(2) and section 373(2) of the Financial Business Act which stipulate that financial undertakings must act in accordance with honest business principles and good business practice within their field of activity. 

The Executive Order is, like the Financial Business Act, a public-law regulation of financial undertakings and thus contains the implementation of society's requirements as to how financial undertakings should act in order to comply with the requirement for good business practice. 

If an undertaking does not comply with the regulations of the Executive Order, the Danish FSA may order the undertaking to rectify matters conflicting with the regulations of the Executive Order, cf. section 35(1). If the undertaking fails to comply with an order, it may be liable to a fine, cf. section 36. 

On the other hand, non-compliance with the regulations of the Executive Order will not in itself have any civil-law consequences. On the face of it, a customer will thus not have a civil-law claim against a financial undertaking that does not comply with the regulations of the Executive Order. Non-compliance may, however, have a spill-over effect on certain civil matters and may, according to circumstances, be included in the assessment of whether a financial undertaking has acted in an actionable manner according to the general regulations of the Danish law of torts or whether an agreement should be fully or partially amended or set aside pursuant to the regulations of the Contracts Act. 

The financial complaints boards and the courts will, in connection with the treatment of specific matters, be the bodies required to decide whether a violation of the Executive Order is to be allowed to trigger a civil-law claim. 

Financial undertakings should be aware that, in addition to the requirements of the Executive Order for disclosure of information, there are also disclosure requirements in other legislation. This includes, for example, the Act on Processing of Personal Data and the Executive Order on Information from the Insurance Company to the Policyholder on Establishment of a Life-Assurance Contract. Moreover, civil consumer legislation comprises disclosure requirements, eg. in the "lov om kreditaftaler" (act on credit agreements) and the "lov om visse forbrugeraftaler" (act on certain consumer agreements). The regulations of the Executive Order do not concern these civil regulations. 

In several provisions, the Executive Order requires written communication, ie. that information/agreements, etc. must exist on paper or on some other durable medium, eg. as an electronic file which the customer itself may save electronically or print. Whether the material is to be on paper or may be sent electronically depends on how the financial undertaking otherwise communicates with its customer. A financial undertaking may thus only use some other durable medium if the customer has directly or indirectly approved this, eg. by providing an electronic address or by otherwise communicating with the financial undertaking electronically. 

These Guidelines replace Guidelines no. 9518 of 1 September 2004 for the Executive Order on Good Business Practice for Financial Undertakings. 

The Executive Order has the following structure: 

Part 1 indicates the scope of the Executive Order. 

Part 2 contains general provisions regarding good business practice, including the general clause in section 3 and regulations regarding written communication, changes to terms of agreements and termination of agreements. 

Part 3 lays down general regulations regarding advice, including a provision stipulating that the advice of the financial undertaking must be based on the "know-your-customer" principle. 

Parts 4-9 lay down special regulations regarding banks, mortgage-credit institutions, securities dealers, investment management companies and insurance companies. 

Parts 11 and 12 contain regulations regarding supervision, penalties, entry into force and transitional provisions. 

Part 1
Scope
Section 1 
Section 1(2). The chosen scope corresponds to that of the financial complaints boards, where the articles of association state that, as a rule, the board only deals with complaints pertaining to private customer relationships, but that complaints from business operators may be treated provided the complaint is not significantly different from a complaint pertaining to a private customer relationship. In the assessment of whether a commercial customer relationship falls under section 1(2), the practices of the respective financial boards of complaints may be taken into account. 

The assessment of whether a customer relationship can be characterised as a commercial customer relationship which is not significantly different from a private customer relationship under section 1(2) includes, for example, an assessment of whether a given product aims at commercial and/or private customers. 

In an ongoing customer relationship with the same undertaking, an overall assessment must be made so that the customer is treated equally in all situations – ie. either as covered by section 1(2) or not. This overall assessment could, in addition to the factors mentioned above, include an assessment of whether the business operator acts primarily within or outside his business. If the business operator acts primarily within his business, this would indicate that the customer relationship is significantly different from a private customer relationship. 

Thus, there may be situations when a business operator would be treated as covered by section 1(2) by one type of financial undertaking, while another type of financial undertaking would not deem the customer relationship to fall under section 1(2). For example, a mortgage-credit institution granting a loan to a small farm could deem that the customer relationship is not significantly different from a private customer relationship, while an insurance company writing insurance for the farm would regard the customer relationship as being commercial and thus outside the scope of the Executive Order. 

The Danish FSA and the courts will lay down the scope of the Executive Order through their practice. 

Section 1(5), 2nd clause. Life-assurance and pension-insurance contracts as well as personal insurance contracts which are integrated into a life-assurance or pension-insurance contract are exempted from section 4(3) and (4). "Integrated" means that the personal insurance contracts and the life-assurance or pension-insurance contracts together form a whole. It is not a precondition that the relevant personal insurance contracts were written at the same time as the life-assurance or pension-insurance contract. The reason life-assurance and pension-insurance contracts are exempted from section 4(3) and (4) is that the companies, cf. section 5(1) of the Executive Order on Information from the Insurance Company to the Policyholder on Establishment of a Life-Assurance Contract, are already obliged to notify the customers of changes in interest rates and fees, etc. The fact that personal insurance contracts which are integrated into a life-assurance or pension-insurance contract are exempted from section 4(3) and (4) is due to consideration for customer-friendly information requirements, ensuring that there is a balance in the information the customers receive about the overall insurance contract. "Personal insurance" means, for example accident insurance, sickness and health insurance, critical illness, etc. 

Section 1(5), 3rd clause and section 1(6) contain special regulations for insurance and pension schemes established as part of an employment, an organisation relationship or matters of a similar nature. These provisions aim at labour-market pensions (both schemes based on collective agreements and company-based schemes) and collective schemes, such as sickness and health insurance related to an affiliation to a particular group, customer group life assurance schemes and collective accident insurance for school children. Labour market pension schemes and collective schemes are characterised by a three-party relationship where an agreement is established between the financial undertaking and an employer/organisation/undertaking/school, etc. which covers the employees /members/customers/pupils covered by the scheme. The provisions of the Executive Order only apply to the contract between the financial undertaking and the individual insured party/customer. Labour-market pensions and collective schemes are also characterised by different degrees of freedom of choice – from the compulsory scheme without any freedom of choice via various levels of choice as regards benefits and/or composition of investment to the completely voluntary scheme. 

Section 1(5), 3rd clause. Life-assurance schemes and non-life insurance schemes covered by section 1(5), 3rd clause are, as a rule, covered by the same provisions applying to other insurance business of the relevant type of insurance, subject however to the adaptations necessary and appropriate considering the special contractual circumstances and the nature of the schemes. Examples of such necessary adaptations are when sections 4, 25 and 30 mention the time the insurance was written or the contract was established. For the relevant insurance contracts, it will sometimes be relevant to apply the time when the individual insured party enters the scheme instead and in other situations it will be relevant to apply the time when the insurance company learns of the identity of the insured party or merely before the insured party is to make any choices. In this way, the company's risk may have commenced without the insurance company knowing the individual insured party's identity. The deciding factor is that information and advice is made available to the individual insured party in connection with the insured party having to make any choice or decisions on the basis of the information or advice. 

Insurance and pension schemes established as part of an employment, an organisation relationship or matters of a similar nature are exempt from section 29(1) because a change of insurance company for this type of scheme is characterised by being caused by a change in employment or organisational circumstances. A change in insurance relations lies implicitly in and is subordinated the decision to change employment or organisational circumstances. The need and possibility for advice in relation to the insurance relationship is thus also different and is managed in accordance with the Executive Order on Information from the Insurance Company to the Policyholder on Establishment of a Life-Assurance Contract for life-assurance and pension schemes and in accordance with part 10 of this Executive Order for other insurance contracts. 

Section 1(6). Collective schemes may be characterised by the insurance company not knowing the identities of the individual insured parties. This applies to insurance schemes established as part of an organisation relationship as well as to an employment relationship. In such situation, this provision allows for the insurance company to leave certain information obligations under this Executive Order with a natural or legal person authorised in this respect, eg. to the undertaking or a named employee. Following this, the person authorised will be required to make available the necessary information. This provision also applies in other situations when the insurance company, upon agreement, leaves its information obligation with someone else, even though the company does know the identity of the insured parties, eg. where the company, upon agreement, leaves its information obligation with an insurance broker. 

Section 1(7) pertains to the compulsory pension schemes established in a bank. As regards such schemes, the special regulations for securities dealers in section 19 and sections 21-23 of this Executive Order must be respected to the extent that the pension contributors are able to decide where to invest their pension savings. 

Self-employed persons covered by a pension scheme through a framework agreement or similar may be treated under the same provisions as the other members of the pension scheme to the extent that the pension scheme is covered by the special regulations in section 1(5)-(7). However, this requires that the self-employed person is able to enter a pension scheme where the more detailed aspects of the scheme are laid down in a framework agreement between the social partners; in an agreement between the self-employed person and a pension fund covering the employees of the self-employed person, or an agreement with a group of self-employed persons. 

Section 2 
This provision regulates the relationship between financial undertakings providing the products of other financial undertakings. Thus, a bank or mortgage-credit institution must follow the regulations of part 10 when it facilitates insurance. Likewise, the financial undertakings must, when providing each others' products, have a clear mutual agreement as regards sale and advice. This provision does not prevent an agreement, as part of the division of responsibilities between the financial undertakings, to the effect that some of the requirements under the Executive Order are still to be met by the financial undertaking behind the product. 
This provision does not regulate the possibility of financial undertakings to enter into agreements with non-financial undertakings on sale and advice regarding the products of the financial undertaking. 

Part 2
General regulations regarding good business practice
Section 3 
Section 3 requires that the financial undertaking act honestly and loyally towards its customers. The provision is a supplement to section 43 of the Financial Business Act and amongst other things it requires financial undertakings to organise their activities so that the customer is able to make decisions on a well-informed basis. 

Section 4 
Section 4(1) and (2) require that important contracts are in writing, irrespective of whether or not advice has been provided. For the insurance and mortgages area, all agreements regarding the insurance contract and mortgage products are considered important. The same applies for credit agreements covered by the "lov om kreditaftaler" (act on credit agreements) as well as agreements on securities trading, cf. section 20. If important contracts are entered into verbally, the financial undertaking must subsequently confirm the contract in writing. The contract may refer to terms in the normal terms of business, insurance terms, coverage terms, etc. If a premium for the Guarantee Fund for Non-Life Insurance Companies is charged, the amount should be disclosed on the demand note. 

The provision does not require exhaustive listing of all the rights and obligations of the contracting parties under Danish law.
Establishment of an ordinary current account without a Dankort or credit does not require a written contract/confirmation. 

If the agreement is entered into following individual advice, the important aspects of the advice should also be entered in writing.
“Important aspects” means the specific aspects in the advice that have been so important for the customer that they have determined either that the agreement was made, or that specific details were included in the agreement. The provision requires therefore that aspects which would not ordinarily be available to a normal customer requesting the relevant product should be disclosed in the agreement. The more atypical the aspect and the greater its significance for the private finances of the customer, the greater the need for written documentation. 

If, for example an 80-year-old customer wishes to take out an annuity, which would not normally be offered to people of that age, there will be special aspects, which are not normally present. These aspects should therefore appear in writing if an agreement is entered into. The same will apply if a person taking out car insurance for a brand new car does not want fully comprehensive cover. 

Similarly, aspects should also be in writing if, for example, a customer wants an interest-only loan from a mortgage-credit institution, even though the property is expected to fall dramatically in value, the customer’s finances can only just manage the interest-only instalments, or the customer expects falling income and/or greatly increasing costs of living. 

Another example of important aspects to be included in writing could be the situation where a 62-year-old customer with ordinary income has an ordinary instalment pension placed in bonds and has decided to retire at 64. The customer asks his bank, for private/special reasons, to transfer all the savings into shares. It is not usual to accept the increased risk involved in investments in shares compared with investments in bonds at such a short time before retiring, and the bank should make the customer aware of this. If the customer persists with his wish, the bank should write the special aspects relating to the customer into the agreement.
For insurance and pension schemes established as part of an employment, an organisation relationship or matters of a similar nature, important aspects which have been decisive for the completion of the contract could be relevant where, for example, the individual can choose how the scheme is to be arranged within a certain framework. 

Section 4(3) and (4) stipulate that, in its ordinary terms of business, standard terms, or documents, a financial undertaking may not reserve an arbitrary right to make changes in interest, charges, fees or commission clauses. Therefore the customer must be clearly informed about the specific circumstances or types of circumstances which could give rise to changes. For example, this applies for both bank deposits and loans. 

Section 4(5) requires financial undertakings, except insurance companies, to give a reason for termination. The more detailed content of this criterion should be interpreted in accordance with the practice of the Complaints Board for Banking Services regarding termination of contracts with their customers. 

Section 3 b of the Insurance Contracts Act states that, on request, insurance companies have an express duty to give reasons for refusing to write an insurance contract and for terminating an insurance contract already established. 

This is a requirement governed by public law for financial undertakings. Failure to comply will trigger an order from the Danish FSA and subsequently a fine if the order is not complied with. 
However, this is not a regulation under civil law where non-compliance with the duty to provide a reason could lead to the financial undertaking being ordered to maintain the agreement. 

Part 3
Advice
Sections 5-7 implement the "know-your-customer" principle from the CESR standards applying to the securities trading area. The principle is extended here to include all types of financial undertaking, and it assumes that the financial undertaking carries out an examination of the customer’s circumstances prior to offering advice, so that advice can be based on the individual circumstances of the customer. For the insurance area, this means, for example, that advice on setting the sum of a contents insurance must take account of the circumstances of the customer in that there can be a difference between a student who has just moved into student accommodation and a middle-aged married couple. 
Similarly, for advice on investing in securities it is vital that the financial undertaking knows the investment horizon and risk profile of the customer as well as any wishes the customer may have regarding investment strategy and trading frequency. 

Mortgage-credit institutions must be particularly aware of the circumstances of customers when they grant loans, taking account of the risk elements connected with the newer types of loans such as floating-rate loans, mortgage equity withdrawal and interest-only loans. In connection with marketing and sales of certificates to customers, banks or investment management companies, which have entered into contracts with an investment association on marketing, consultancy and sale of the association’s investment certificates, must be particularly careful that the customer receives the necessary advice and information, and that the investment association certificates specifically recommended to the customer are relevant in relation to the financial circumstances of the customer and the investment profile the customer wishes to have. 
The regulations in sections 6-7 do not apply to banks’ management departments which manage funds originating from persons who are subject to guardianship or receivership, from non-commercial foundations and from settled property, cf. information under part 8. 

Section 5 
Section 5(1) contains an introductory delimitation of what is included in ”advice”. 

Normally, advice between a consultant and a customer contains the following elements: 

1) identification of the customer’s needs 

2) adequate information for the customer on the relevant products and services to meet the customer’s needs, including prices and other terms
3) guidance from the consultant to the customer and possibly recommendations 

4) decision by the customer 

5) possible entry into a contract between the customer and the financial undertaking 

6) required written documentation regarding the contract and any important requirements for this. 

Section 5(2) stipulates that advice as described above should primarily take place at the request of the customer. Advice will typically take place in conversations, either face-to-face or on the telephone, but advice may also be in writing, including via digital communication. As an alternative to giving advice itself, the financial undertaking may refer the customer to seek advice elsewhere. 

There is no duty to advise if the customer only requests a ”pure” service, cf. however, section 21. Examples of “pure” service are deposits and payments, money transfers and currency exchange. However advice should be given if ”circumstances indicate that there is reason to do so”. This may be, for example, when the customer needs advice while being served or in other circumstances where the need for advice arises from other contact with the financial undertaking. 

If the financial undertaking has accepted an obligation to provide regular advice, at its own initiative it must regularly assess whether there is a need for advice in addition to the specific consultancy situation. 
Insurance and pension schemes established as part of an employment, an organisation relationship or matters of a similar nature have different levels of freedom of choice and advice requirements can therefore also differ. In compulsory schemes, without choices, there is no reason to identify needs, nor to provide information on choices etc. In schemes with no choices there is usually only a need to inform the individual insured party about the option to include a beneficiary and the information that may be necessary in this connection can be provided in a standard form. In schemes with options and choices, depending on the scope of these choices and the detailed content, it may be relevant to involve more of the elements in the ”normal” course of advising. In schemes where benefits or the composition of investments is entirely up to the customer, advice may have a similar nature to that provided in individually established insurance and pension schemes. In all situations it is necessary to keep in mind that advice should be adapted to the needs of the individual to allow for an informed choice and decision regarding the detailed organisation of the scheme. 
Section 5(3) 1st and 2nd clauses state that advice should meet the professional standards applying for the relevant advice area.
Section 5(3) 3rd clause about information on risks should be compared with section 13 on high-risk associated investments and section 14 on options for fixing prices. In the insurance area it will be relevant to provide information about the size of any excess. 

Section 5(4) allows for the possibility to market products and concepts without individual advice. In this case the customer should be made aware of the lack of the possibility to receive advice. For example, if a bank is organised as an Internet bank without a traditional network of branches, the bank should tell customers about the scope of advice they can seek, eg. by telephoning the bank or by meeting personally at selected locations. 
Sections 6 and 7 
These provisions require that the financial undertaking enquires about the circumstances of the individual customer before giving advice, and that this advice should be based on these circumstances. For example, an expected date of retirement and need to accumulate greater savings may influence the customer’s loan and investment horizon and thus the advice to be provided. The product in question will also influence the information about the customer to be gathered. 
Advice can only be on the basis of information which, in accordance with the Financial Business Act sections 117-123 can be utilised in this regard. 

Section 6(2) combined with section 7 implies that, when advising existing customers on which the financial undertaking already has information, eg. from previous consultancy meetings, the undertaking may base the advice on the knowledge the customer already possesses and the information about the customer already possessed by the undertaking. The financial undertaking should, however, consider whether the information is up-to-date and sufficient in relation to the matter being advised about and, if this is not the case, request further information or updates of information previously submitted. 

For mortgage-credit institutions, for example, there is often no need to update information during the term of a loan, unless the customer refers to the institution regarding changing the loan. 

Section 7(2) is relevant if advice is provided in an ongoing customer relationship, including if the financial undertaking has an ongoing agreement with the customer to provide advice. In these cases, the financial undertaking cannot merely rely on information the customer has previously supplied, but it must request the customer to update the information. 

Section 8 
Section 8(1) only requires that financial undertakings provide information on their own products and services. The expression "products and services" should be interpreted very broadly. Firstly, it includes the products/services in which, legally, the financial undertaking is the other contracting party in relation to the customer. Secondly, it includes the products/services marketed by the financial undertaking. 

The financial undertaking can refer the customer to the producer of the product/service being arranged for advice, cf. section 2. However, this does not apply if an investment management company or a bank has entered into an agreement with an investment association on managing marketing, advice and sale of the association’s investment certificates on behalf of the association. 
Section 8(3) is relevant if the market includes types of product that do not correspond to those arranged or marketed by the financial undertaking and which are relevant for the customer. In these circumstances, only more general information about the relevant types of product should be given, but information should not be given about competing products or specific prices. 

Section 9 
Section 9 deals with cases where there may be a conflict between the interests of the customer in the consultancy situation and the interests of the financial undertaking in selling its own products or arranging specific products as part of its ordinary business. 
Section 9(1) does not relate to interests in "ordinary earnings" such as fees, premiums and interest income, but only refers to sales which involve special advantages for the financial undertaking. For example, this applies in situations where a bank offers base capital issued by the bank itself. 

Section 9(2). The requirement regarding information on interests in commission or other remuneration from arranging products/services applies irrespective of whether or not, in the specific situation, advice has been provided. Therefore, financial undertakings must ensure that customers who have not received previous advice, but who enter into agreements on purchases of financial services, are informed that the undertaking is receiving commission for arranging products from others. Information on commissions may be given in the product information material with specific reference to the relevant sections in the normal terms of business, in annual reviews, for example those issued in connection with the annual statement, through verbal information, or similar. In general, requirements cannot be met by only providing information on commissions etc. on the undertaking’s website, as in doing so the undertaking does not ensure that all customers receive the necessary information. However, this does not apply if the financial services are exclusively sold via the website and, in connection with the sale, there is reference to the relevant place on the website containing information on the undertaking’s commissions agreements etc. The provision does not require the financial undertaking to state the size of any commission. 
Commission is paid, for example, when a financial undertaking offers or arranges products from other financial undertakings, including group undertakings, or when the financial undertaking refers a customer to another undertaking. An example of this is when a bank has entered into an agreement with an investment association on marketing, advice and sale of the association’s certificates. In this situation it is important for the customer to know that there is an agreement on commission in connection with being offered the products from specifically this undertaking or association. Similarly, insurance and pension companies must provide information on commissions received from the investment associations in which the companies’ unit-link customers invest (kick-back commission). 

Section 10 
This provision is to ensure that advice takes account of the relevant tax regulations and of the possibilities for public subsidies. According to subsection (2), advice should include the public subsidies which the financial undertaking can be expected to be aware of. For example, it will be relevant to advise on whether payments from pension schemes affect payments of the state early retirement allowance. It will be relevant to provide general information on the tax regulations dealing with possibilities to deduct deposits as well as tax on benefits payments from life assurance and pension insurance. Instead of providing advice on tax and public subsidies, the customer can be referred elsewhere for advice. 
Section 11 
This provision covers "security measures" for individual products/services. In contrast to the concept "risk associated with a transaction" in section 5(1), these are more practical aspects, for example the possibility of supplying a pass book with a ”label” so that the pass book can only be used to withdraw money by a third party with information about the “label”, or information that the PIN code for a Dankort should not be kept with the Dankort and should be kept on a memory aid so that the PIN code is not accessible for unauthorised people. Another example is security measures for passwords which allow access to information on and changes in mortgage-credit loans. Similarly, customers should be made aware of card-holder regulations, including the regulations on liability in the betalingsmiddelloven (means of payment act) applying when a third party misuses a debit card. 

Part 4
Special regulations regarding banks
Section 12 
This provision includes a requirement governed by public law for banks to open a current account unless there is an individual reason based on fact to refuse to do so, but this does not imply an actual contractual obligation under civil law. The criterion “reason based on fact” means in accordance with the practice in the area of the Complaints Board for Banking Services. 

The right to a current account only applies for private customers as these, as wage-earners or recipients of public benefits, need such an account in order to receive their salary and other benefits. There is no obligation to link credit facilities or other services to the current account.
However, the bank may refuse to open or transfer a current account if there is a reason based on fact. For example, this may apply if the customer behaves objectionably or is a nuisance to the bank’s other customers and/or employees.
Part 5
Special regulations regarding banks and securities dealers
Section 13 
This provision deals with customers’ risk of facing financial difficulties. “High-risk associated investments” are, for example investments where there is a risk of losing a large proportion of the funds invested, possibly combined with a risk of additional losses, as is the case with geared investments. 
Section 13(2) does not prevent customers from running risks, eg. in investments in securities or loans, but the bank/securities dealer, as the professional party, has a duty to make the customer aware of the relevant risks. With regard to securities dealers, the provision should be regarded as a special provision regarding risk information, and as a supplement to section 21.

Furthermore, the provision does not prevent entrepreneurs from making high-risk associated investments in their own undertakings. 

Part 6
Special regulations regarding mortgage-credit institutions
Section 14 
The customer must have the prerequisites to be able to assess and choose the most advantageous mortgage-credit product. These prerequisites mean that, in addition to information on the type of loan offered, the customer should be provided with general information on other relevant types of loan and their characteristics. Information may be stated partly in the loan offer, partly at the advisory meeting, and possibly in combination with provision of brochures with information about the various relevant types of loan. In the same way there should be information about the possibility to agree a fixed price. This regulation does not prevent agreement on a fixed price prior to the customer receiving the loan offer.
For the special types of loan where the gross repayments are not fixed throughout the term of the loan, or where interest-only periods are possible, advice should include in particular that the future interest payments are not known for the full term of the loan and that the costs of repayment of the loan may rise. Advice should also emphasise for the customer that the loan is not fully repaid at the end of the term. When issuing a loan offer, important information should also be provided on the mortgage-credit product, including the size of the loan, the terms of the loan, charges etc., and whether these costs include costs for other parties such as stamp duty and bank charges. If there are additional special conditions in the loan offer, these should also be disclosed.
Section 15 
If the calculation of the repayment/redemption amount is based on terminating the loan within a specific time limit, this time limit must be made clear. 

Section 16 
This provision states that when converting loans the customer must have a decision base regarding both the loan received (the new loan offer) and repayment of an existing loan. For a loan conversion where the customer has not made a decision on how the existing loan is to be repaid, it is especially relevant to describe the information appearing in sections 14-15 of the Executive Order in the offer or in some other manner. 

The mortgage-credit institution may have power of attorney from a customer to carry out the most appropriate repayment/redemption at the date the new loan is available. Therefore, the repayment method suggested in the loan offer will not necessarily be that applied. 
If the mortgage-credit institution offers loan conversion via the Internet, the customer must also have access to the information stated in sections 14 and 15. 

Part 7
Special regulations regarding use of guarantors and information obligations for banks and mortgage-credit institutions
Section 17 
A bank or mortgage-credit institution must not cooperate in granting loans with collateral in the form of a guarantee when the guarantee obligation is out of proportion to the financial situation of the guarantor. 

In assessing whether section 17 may apply for others than private customers, cf. section 1(2) it is possible to refer to the distinction in section 47 and section 48 of the Financial Business Act, depending on whether the guarantee has been made within or outside a commercial relationship. If the guarantee is made within a commercial relationship, the customer relationship is very different from a private customer relationship, cf. section 1(2) and is not covered by section 17. 

For banks there are additional regulations on guarantees in section 47 and section 48 of the Financial Business Act. 

Whether or not there is disproportion in the mortgage-credit area will rest with a specific assessment on the basis of information on the financial situation of the guarantor and the size of the guarantee. This assessment should distinguish between guarantors living in the relevant property with the debtor (as the income of such guarantors will usually be part of the budget of the household and thus included in the assessment of the debtor’s ability to pay the regular instalments on the loan) and other guarantors who do not normally have ongoing financial links with the debtor, and whose finances can therefore be deemed independent of the debtor’s finances. 
When a guarantee is applied, the institute must ensure that the guarantor is informed about the contents and consequences of the guarantee obligation so that the guarantor has a complete basis for deciding whether to accept the obligations linked to the guarantee. In this connection there should be a description of what is involved in the guarantee and the conditions which will trigger the guarantor’s obligations, including that non-payment by the customer is enough for the demand to be made to the guarantor for surety. The information may be provided for the guarantor in the form of special written guidelines on guarantees. For banks, the requirement can also be met by supplying the booklet about guarantees prepared jointly by the Danish Consumer Council and the Danish Bankers Association. 
The guarantor must receive information from the institution once a year on the size of the loan commitment covered by the guarantee obligation. For banks, the provision in section 48(7) of the Financial Business Act applies. This provision ensures that the guarantor is able to monitor developments in the outstanding amount subject to the guarantee. In this way the guarantor can be prepared if the guarantee is effected. As this is just information about the size of the outstanding loan, the provision does not require that the statement is calculated on precisely the date the information is issued. 

If a bank or mortgage-credit institution fails to comply with the provision and grants a loan against a guarantee where the guarantee obligation is out of proportion to the financial situation of the guarantor or if it fails to inform the guarantor about the contents and consequences of the guarantee obligation, this will give rise to an order from the Danish FSA. 

Section 18 
A mortgage which, on a compulsory sale, has not been covered or has not been fully covered by the offer made, and which is linked to personal liability allows the creditor the right to claim the amount not covered from the debtor personally after the compulsory sale of the mortgaged property has been held. 
The time limit of one year is from the date of sale at the final compulsory sale. If a new compulsory sale is requested after the compulsory sale, the time limit applies from the date of completion of the new compulsory sale. The same applies if a default sale is held. 

A reminder of the claim should be sent to the debtor every second year. Therefore, there should be no more than 24 months between each reminder. There is no requirement that there should be a calculation of any accrued interest with the reminder. If the claim has been calculated in the reminder, it must be clear that this is without accrued interest. 

It is not necessary to send a reminder if the creditor makes an annual report of the amount outstanding to the tax authorities in accordance with the "skattekontrolloven" (act on tax control), and this information is forwarded to the debtor.
Even though a bank or mortgage-credit institution fails to report that it maintains its outstanding claim or if it does not send a reminder, this will not in itself mean that the claim lapses. The question of expiry of the claim is determined in accordance with the general provisions of Danish law concerning expiry of claims, etc. 

Part 8
Special regulations regarding securities dealers
The provisions in this part do not apply for fund management departments at banks managing funds originating from persons under guardianship/receivership, non-commercial funds, and trust capital. This is because of the special conditions applying to management of these funds and the special regulations regarding management of these funds is subject to under other legislation. 

Section 20 
The information mentioned in section 20(1) nos. 2-11 should only be included in the agreement if relevant. The securities dealer is not obliged to prepare a detailed agreement, but may refer to the underlying terms of business or other supplementary agreements. Agreements on loans of securities are important agreements to which the requirement in section 4 regarding being in writing applies. 
The securities covered by no. 5 are stated in section 2 of the Securities Trading, etc. Act. 

Section 21 
This provision stipulates the special obligations regarding giving advice which apply for the securities trading area. 

Subsection (1) states that a securities dealer must always acquaint himself with the situation of the customer and on the basis of this information advise the customer on the suitability for the customer of the financial services about which the customer is enquiring. The advice given should be adapted to the investment objectives of the customer, the complexity and risk linked to the instrument in which the customer wishes to invest, as well as the information and advice the customer has previously received. The requirements for the information to be obtained from the customer are described in more detail in the guidelines on sections 5 and 6 of the Executive Order.
Subsection (2) allows for a securities dealer to enter into an agreement with a customer that the securities dealer need not make a regular assessment of whether the financial services the customer asks about are suitable for the customer. Instead, the securities dealer may carry out a general assessment of the types of product which are suitable for the customer. After this, the customer can carry out transactions regularly in the relevant services without ongoing advice from the securities dealer. Such an agreement can be included in the basis for the agreement covered by section 20 and it may be applied in connection with agreements where the customer has access to trade electronically (e trading/net trading). 

Section 22 
This provision applies, for example, in cases in which it is deemed that an order cannot be completed within the usual timeframe, for example because the shares are not readily realisable. The provision does not apply in cases where, before the order is issued, the customer has been informed that it is possible that the order cannot be completed. 

Part 9
Special regulations regarding investment management companies
Section 24 
Please refer to section 10 of the "bekendtgørelse om god skik for investeringsforeninger og specialforeninger samt udenlandske investeringsinstitutter" (executive order on good business practice for investment associations and special-purpose associations as well as foreign investment institutions) as well as the relevant notes in the accompanying guidelines. 

Part 10
Special regulations regarding insurance companies
Before insurance is written
Section 25 
The individual insurance company can decide the extent to which it will offer advice. According to section 25(1), 1st clause it is the responsibility of the company to clarify the extent the company will offer advice to customers. Please refer to the general provision in section 5, which details the division of responsibilities between the financial undertaking and customers in relation to advice. For labour-market pensions and collective schemes, refer to the general remarks under section 1(5) 3rd clause on the date of establishment of an insurance contract. 

Section 26 
When writing a non-life assurance contract, the company must make certain information available for the customer at its own initiative. When determining the information to be provided, it is vital that the amount of information is limited to central elements in the scope of cover in order to ensure it is manageable. In this connection it will be natural to start with the elements in the scope of cover described as important in the Danish Insurance Information Service's "Værd-at-vide" booklets (Danish references on insurance). With regard to information ”about other important aspects”, it is natural to focus on risk information issued and possible future changes in the premium. There should be information on possible consequences of incorrect risk information and encouragement to correct any errors.
The written information and scope of cover mentioned in section 26 should be provided no later than at the same time as the policy is issued. 
Section 26(3) – like the rest of section 26 – only applies for non-life insurance in that the ban on enrichment or gain in the Insurance Contracts Act means that the customer can only receive the compensation for a claim once, even though two insurance contracts cover the same interest in the non-life insurance area and damage/injury is incurred. The risk of being over-insured in cases where experience shows that there is a risk of significant overlap with other insurance contracts should be disclosed.
Examples of when information should be provided include travel insurance/annual travel insurance, supplementary insurance when buying white goods, as well as glass and fixed sanitary ware insurance in household comprehensive insurance. 

In contrast, information should not be provided on the limited overlap between travel insurance and household policies, as the main cover of the two types of insurance is very different and the overlap only has minor importance. 
Section 27 
When a customer takes out insurance, a specific date can be agreed from which the insurance is to commence. 
If the policy is to take effect after the date the contract is entered into, the insurance cover will take effect from this date. 
However, it is not unusual that, in accordance with the contents of an insurance contract, it is to enter into force before the contract is agreed. For example house insurance usually includes dry-rot cover, but with reservation for the company to inspect of the property. In such cases it is vital that the customer is made aware of the uncertainty of the cover until the date when the contract finally takes effect. In the area of life assurance and pension insurance, it is normal that the insurance cover starts from the date the company accepts the insurance contract without reservation. A later date may be agreed. Information that the rights of the insured party are uncertain should not be given before the insurance company is acquainted with the identity of the insured party. 

Section 28 
Normally, it is the responsibility of the company to word the questions to be asked to ensure that the customer provides all the information necessary to assess whether the company can accept the insurance and on what terms. The question of whether the company can claim that the customer has provided incorrect or inadequate information is regulated by sections 4-10 of Insurance Contracts Act.
Advice for customers on the consequences of incorrect information should be given each time health information is to be provided. 

Section 29 
Limitations in cover may arise following a change in insurance company, partly as a result of differences in the insurance terms of the company taking over the insurance, and partly because the customer’s risk data cause limitations in the scope of cover. In both cases it is important that the customer is made aware of such limitations before the change in company takes place. 
Only significant limitations need be notified to the customer. The duty of the company to provide information at its own initiative must be based on what the customer would normally consider as central elements in the scope of cover. The natural point of departure will be the central elements in the scope of cover described in the Danish Insurance Information Service's "Værd-at-vide" booklets (Danish references on insurance). 

If the customer has special cover, which the customer himself considers is significant, then the customer must seek advice in this regard. 
An example of limitations in the duty to provide information include when a company is taken over by a second company which will not take over dry-rot cover on a house. Here, the second company must inform the customer of this. If a company takes over a combined car insurance policy, the customer should be informed if only third-party insurance is taken out. 
Another example may be that when a person’s total insurance portfolio is transferred to a new company there may be problems in transferring a personal insurance policy with unchanged terms because there has been a change in the health of the person since the first policy was taken out. In accordance with the practice of the Insurance Complaints Board, there is already an obligation for the recipient company to ensure full clarity regarding the terms of the insurance policies in the recipient company, before it terminates the policies with the old company. 
It is not possible to require that the company taking over is in possession of the insurance terms of the surrendering company, or that the company taking over must compare the products.
The duty to provide information on limitations in the scope of cover compared with a previous insurance policy only applies if the company knows that there is “a change” and therefore knows about the previous insurance policy.
Section 29(1) does not apply to insurance and pension schemes established as part of an employment, an organisation relationship or matters of a similar nature. 

Section 29(2) only applies to personal insurance, ie. accident insurance, sickness and health insurance, critical illness insurance as well as life assurance and pension insurance. 
If an accident, life and/or pension policy is to be transferred, the scope and nature of advice will depend on the specific situation. For example, with regard to transferring a life and pension policy, the customer must be made aware that cover, technical interest rate, any named beneficiaries etc. lapse in the surrendering company. Furthermore, a transferral may require that the customer is to supply new health information. The company should therefore make the customer aware that deterioration in health could have negative consequences for the customer’s possibilities to have the same or better cover from the new supplier. 
Furthermore, the customer should also be informed that there are usually costs involved in transferring pensions savings. The recipient company should provide information on the costs it will charge. 
In insurance and pension schemes established as part of an employment, an organisation relationship or matters of a similar nature, in connection with a change in employment or similar, the insured party may want to make a reserve transfer to the new company. In such cases, before the transfer, the insured party should be informed of the terms of acceptance of the new company. The duty to provide information also applies to banks for reserve transfers from an insurance company, to the extent the bank has special acceptance requirements, eg. if insurance policies have been taken out linked to the transferred pension scheme.
The insurance contract
Section 30 
This provision should be read in the context of the duty in section 4 to include important aspects of advice in the agreement as well as the provision in section 26 stipulating that important elements in the scope of the cover should be disclosed. The purpose of these regulations is to enable the customer to have an overview of the important elements in the scope of the cover, including all the relevant options. It is natural to base information on the Danish Insurance Information Service's "Værd-at-vide" booklets (Danish references on insurance). 
Examples of options the customer should be made ware of are whether a critical illness insurance includes a waiting period, whether accident insurance is full or part-time insurance, and whether there is dry-rot cover in a house insurance. In general there should be information on the excess chosen. 
Information on options should only be provided for the type of insurance chosen. 

Section 31 
The Forsikringsoplysningen (Danish insurance information) website and the Insurance Complaints Board website include notes on the practice for areas which experience shows give rise to questions, and it would be natural to refer customers to these pages. Similarly reference to the insurance company’s own website may be relevant. 
Section 32 
In the context of a change in insurance company, this provision should be read in connection with section 29. 
Pursuant to section 32 the insurance company must, when writing non-life insurance, on paper or on some other durable medium, provide information on significant limitations in the cover in relation to what the customer could reasonably expect under the relevant insurance. The purpose of the provision is to ensure that a customer, who buys a product which is different in vital aspects, is aware of the differences and makes an informed choice. 

The provision only applies for non-life insurance as the duties to provide information on life assurance are regulated by Executive Order no. 609 of 14 July 1995 on Information from the Insurance Company to the Policyholder on Establishment of a Life-Assurance Contract. 

The provision only applies in areas where there is market conformity and where the customer can reasonably expect a given scope of cover. 

Furthermore, only important holes in cover need be reported. As will be apparent from ForsikringsLuppen (a Danish Internet service which compares selected insurance products), insurance companies’ products in the non-life insurance area differ from each other in many aspects. Customers wanting such a detailed comparison must make comparisons themselves. 

The duty to provide information applies for companies offering products where central elements in the scope of cover, which in general can be considered of importance for the customer, are excluded compared with what is normal for the market. These exclusions should appear on the policy itself and not in the terms of insurance.
Examples of such central elements in the scope of cover are that a company selling household policies must provide information if theft or cycle insurance is not included. A motor policy should state if full comprehensive cover is not included. House insurance should state if insect and dry-rot cover or cover for burst pipes is not included. Accident insurance should state if dental injuries are not covered or if there is no cover for less than 5 per cent injury.
The basis for a suitable degree of detail is available from the Danish Insurance Information Service's "Værd-at-vide" booklets (Danish references on insurance), which lists the normal important cover for individual types of insurance. 

Insurance term
Section 33 
This provision only applies for non-life insurance and it aims to ensure that the customer is always able to form an overview of his insurance contracts in order to consider whether any changes are necessary. 

Information on any need for changes in insurance contracts can only be provided on the basis of a general consideration, while a more individual assessment would require contact between the company and the customer. Information on a need to make changes should only be provided in cases where an insured party has access to change an insurance policy.

One possibility is to draw a customer’s attention to the fact that he should always be aware of his insurance needs, in particular in connection with significant changes in life such as marriage, children, house move, or increases in the value of possessions. 
Section 34 
When a claim takes place, it is generally up to the customer to decide the manner in which such claim is to be reported. However, in the insurance contract it may be agreed that the report should be on paper or some other durable medium. 

If the customer has decided to report a claim on paper or some other durable medium, it will normally be natural to continue communication in this medium. However, there may be cases where the customer has allowed use of another form of communication. It is very common that customers ring their insurance company in cases where they are in doubt about their insurance cover. Therefore, not all telephone enquiries on scope of cover are to report a claim. 

In many cases, not least the majority of small claims under non-life insurance, the claim process is concluded on the telephone, either by paying compensation or by refusing the cover. If this does not take place in full agreement with the customer, then the customer must be able to have the refusal on paper or on some other durable medium in order to consider his appeals possibilities. 
Part 11
Supervision and penalties
Section 35 
Subsection (1) stipulates that the Danish FSA may issue orders to correct matters contrary to the provisions listed. 
Subsection (2) specifies that the Danish FSA must ask the financial undertaking for an account before making a decision in a good business practice matter. The objective is to ensure that the undertaking is able to comment on the basis for the decision by the Danish FSA before it makes a decision in a good business practice matter. This is specification of the general duty of hearing of parties under section 19 of the Public Administration Act. 

Section 36 
The penalty for not complying with an order under section 35(1) is a fine. 

The Danish Financial Supervisory Authority, 20 December 2004
Annette Bjåland Andersen

/Bettina Agerskov

