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Executive Order on the Technical Basis etc. for Company Pension Funds1)



Executive Order no. 779 of 11 August 2005


Executive Order no. 779 of 11 August 2005

The following shall be laid down pursuant to section 21, nos. 1 and 2 and section 71(5) of the Supervision of Company Pension Funds Act, cf. Consolidated Act no. 1266 of 19 December 2003, as amended by Act no. 1381 of 20 December 2004: 

Basis for activities
1. A pension fund shall provide a pension in accordance with uniform rules for objectively delimited groups of members. 

Calculation basis
2.-(1) In the calculation basis applied by a pension fund when determining pension contributions and pension benefits, the risk elements and the interest rate shall be selected prudently. The interest rate shall also meet the conditions in subsections (2)-(4). 

(2) The interest rate may not exceed the maximum technical interest rate for life-assurance companies and lateral pension funds (nationwide occupational pension funds) determined by the Danish FSA, cf. the Executive Order on a Technical Interest Rate for Life-Assurance Activities. If the pension commitments entail a guaranteed adjustment according to a specific level of salary or prices, or similar, the interest rate shall be reduced by a prudent estimate of the adjustment rate. Different interest rates before and after the stipulated date of retirement may be applied for any commitments if there is a reason herefor in the nature of the pension commitments. 

(3) If the calculation basis for establishment of new pension commitments is changed, this shall only affect future commitments and adjustments of commitments already made. Amounts due to members on withdrawal from the fund may, however, be calculated on the basis or bases hitherto applied for the commitments made before the change of the basis. 

(4) Subsection (2), 1st clause shall not apply to current pension commitments. 

3.-(1) If administrative expenses are incurred by the pension fund, the basis mentioned in section 2 shall contain regulations on how they are to be covered, including prudently determined cost elements. 

(2) If administrative expenses are incurred by the pension fund and they are fully or partially covered by the contributions paid in, the net contribution shall be the contribution paid in less a fee to cover costs. In other cases, the net contribution shall be the contribution paid in. 

4. Net contributions and benefits shall, for each member, be determined so that, at the time of admission, the capital value of the benefits equals the capital value of the net contributions when applying the calculation basis mentioned in section 2. The same shall apply for each amendment of net contributions and benefits, including for distribution of profit and transfer to anticipatory pension or passive membership. 

5.-(1) Pension contributions and benefits shall be determined in one of the following manners: 

1) The pension benefits constitute a specific amount or a specific part of the pensionable salary and the contribution is calculated on the basis of this (defined-benefit pension schemes). 

2) The contribution constitutes a specific part of the pensionable salary and the benefits are calculated on the basis of this (defined-contribution pension schemes). 

3) The contribution and all benefits except retirement pension and any other benefits constitute a specific part of the pensionable salary, and the retirement pension and said other benefits are calculated on the basis of this (part-defined-contribution pension schemes). 

(2) In defined-benefit pension schemes, the contribution may, until a specific time, constitute a predetermined part of the salary, but no longer than until the member attains the age of 50. 

(3) In defined-contribution and part-defined-contribution pension schemes, the rate of contribution may vary according to regulations laid down in the pension regulations. 

Conversion of lump sums
6. If a pension fund offers lump sums, the pension regulations may allow that such lump sums, when falling due, are used to increase recurring benefits of survivorship payable to the persons entitled to a pension in accordance with section 4 instead of being paid out in cash. 

Anticipatory pension etc. 

7.-(1) The pension regulations may allow that members be entitled to a larger anticipatory pension or dormant pension than what would result from application of section 4, cf. section 10(7). 

(2) The pension regulations may allow that the undertaking to which the pension fund is attached, in specific cases, decides to offer to a member a larger anticipatory pension than what follows from application of section 4. In such cases, the undertaking shall pay a single contribution corresponding to the increase in the technical pension provision on the basis mentioned in section 2. 

(3) The pension regulations may allow that members who have resigned from their position at the undertaking be granted a postponement of the pensions payment to a time later than the normal pensionable age. If the resignation is effected after the employee has attained the age of 60, and the employee is not transferred to other employment with working hours exceeding 200 per year, the regulations may also allow the usual payment of contributions to continue until payment of pension commences. The pension regulations may allow that contributions continue to be paid for members who, after the normal pensionable age, are still employed at the undertaking. 

Bonus
8.-(1) The rules notified for calculating and distributing profits shall lead to a fair distribution, cf. section 17(1) of the Supervision of Company Pension Funds Act. 

(2) Any profits after appropriation for base capital and transfers to or from the bonus equalisation provisions shall be applied in accordance with the bonus regulations of the pension fund laid down in this respect. 

(3) In defined-contribution or part-defined-contribution pension schemes and in defined-benefit pension schemes covered by section 5(2), the regulations for distributing the profits between the members shall be safe and fair to the individual members and other persons entitled to a pension. 

9.-(1) The part of the net profit or loss for the year, as calculated pursuant to the "bekendtgørelse om firmapensionskassers årsregnskaber" (executive order on annual financial statements of company pension funds), which is not transferred to or from the balance-sheet item retained earnings (bonus for the year), shall be applied in accordance with the regulations in subsections (2)-(8). In special cases however, the Danish FSA may permit other forms of application, cf. section 32(3) of the Supervision of Company Pension Funds Act. 

(2) The bonus for the year shall be applied to increase the technical pension provisions. 

(3) In defined-contribution or part-defined-contribution pension schemes and in defined-benefit pension schemes covered by section 5(2), the distribution of the bonus for the year between members and other persons entitled to a pension shall reflect how they have contributed to the net profit, including the contribution by members and persons entitled to a pension displaying different characteristics. 

(4) In defined-benefit pension schemes, the bonus for the year for non-pensioned members may be applied to fully or partially reduce the pension contribution by regularly increasing the technical pension provision correspondingly. The pension contribution may either be reduced for the remaining period of contribution payments, or for a period not extending beyond the next accounting year and up to a maximum of 15 months. The pension contribution may not become negative for any member. If the pension contribution for a non-pensioned member is reduced to 0, the part of the bonus for the year not applied for this reduction may be transferred to the balance-sheet item retained earnings. 

(5) In defined-benefit pension schemes, the bonus for the year may also be applied for reduction of the single contributions mentioned in section 7(2). This presupposes
1) that the pension fund – every time a decision is reached regarding retirement covered by section 7(2) – notifies an amount and a period within which said retirements may happen fully or partially without payment of single contributions, 

2) that the period mentioned in no. 1 does not extend beyond the next accounting year and is not longer than 15 months, 

3) that the single contribution does not become negative, and 

4) that the notification mentioned in no. 1 is accompanied by a statement from the pension fund's appointed actuary as to whether the notified conditions are safe and fair for the members and other persons entitled to a pension. 

(6) The Danish FSA may prohibit or limit the application of the bonus mentioned in subsections (4) and (5) if the Danish FSA deems it inappropriate in consideration of the pension fund's financial position. 

(7) For non-pensioned members in defined-contribution pension schemes and for persons who receive a pension and for whom there is no automatic adjustment of the pension in the pension regulations, the benefits shall be increased corresponding to the increased technical pension provision. Unless otherwise provided in the notified bonus regulations, the benefits shall be increased proportionately. 

(8) For non-pensioned members in part-defined-contribution pension schemes, the benefits mentioned in section 5(1), no. 3 shall be increased corresponding to the increased technical pension provision. 

Technical pension provisions
10.-(1) The pension commitments shall be calculated for each individual member as the difference between the capital value of pension commitments and current pensions, and the capital value of future net contributions. The capital values shall be calculated on the calculation basis the pension fund has notified for this purpose and under due consideration of the future increases in pension commitments and net contributions which are known at the time of calculation. The technical pension provision for a member who is not precluded from withdrawing from the pension fund pursuant to section 13 shall, however, equal no less than said member's withdrawal compensation. 

(2) The calculation basis mentioned in subsection (1) may not lead to lower technical pension provisions for the individual members than a basis based on the best estimate, at the time of calculation, of the elements mentioned in sections 2 and 3, cf. subsection (3).
(3) The interest rate in the calculation basis mentioned in subsection (1) may not exceed a discount rate calculated pursuant to the regulations in annex 8 of the Executive Order on Financial Reports for Insurance Companies and Lateral Pension Funds (Nationwide Occupational Pension Funds). The pension fund may, notwithstanding item 3 of the annex, decide to apply the regulations in item 6 of the annex regarding the discount rate independent of maturity instead of the regulations in item 5 of the annex regarding the maturity-dependent discount rate (yield curve). If the pension commitments entail a guaranteed adjustment according to a salary or price level or similar, the interest rate shall be reduced by the best estimate of the adjustment rate at the date of the statement. 

(4) If part of a pension commitment is covered by a life-assurance company, this part plus the premiums the pension fund pays to the insurance company shall not be included in the calculation of the technical pension provisions. 

(5) If part of a pension commitment is covered by section 7(1) of the "lov om beskatning af visse pensionskapitaler m.v." (act on taxation of pension income), the technical pension provision for the relevant pension commitment may be calculated in respect hereof. 

(6) If, in accordance with section 3(2), a fee to cover costs is included in the contributions paid in, the total technical pension provisions shall be increased by the difference between the capital value of the future costs and the capital value of the future fees to cover costs. 

(7) If the pension regulations permit increased anticipatory pensions or a dormant pension, the total technical pension provisions shall be increased by the capital value of the possible increases in the pension commitments. The increase in the total technical pension provisions shall be commenced no later than from the year the member attains the age of 50. The increase in the total technical pension provisions shall, for the individual member, constitute no less than a proportion corresponding to the ratio between the time that has passed since the member attained the age of 50 and the period from the time the member attained the age of 50 and until the earliest possible age for receiving anticipatory pension. In the determination of the extra provision, the probability of retirement may be included. 

(8) In defined-benefit pension schemes, the total technical pension provisions may, in accordance with more detailed regulations in the calculation basis, be increased through contributions from the undertaking in order to counter the expected, but not yet known, increases in the individual technical pension provisions as a consequence of promotions. 

11. In a pension fund where no less than 4/5ths of all pension commitments are current, the total technical pension provisions shall be calculated as the maximum of the sum of the individual provisions and five-times the total annual pensions.  
Technical basis, etc. for pension funds with less than 50 members 

12.-(1) If a pension fund has less than 50 members, the regulations of subsections (2) and (3) shall apply. 
(2) The technical pension provisions shall be calculated in one of the following manners: 

1) The technical pension provision shall be calculated as the maximum of the technical pension provision calculated applying a calculation basis as described in section 10(1) and the technical pension provision calculated on a non-collective calculation basis for the pension fund as a whole. 

2) The technical pension provision for working members on a calculation basis as described in section 10(1) with a probability of marriage of 1 until retirement. For retired persons, the technical pension provision shall be calculated on a non-collective calculation basis. 

(3) A pension fund which, after 22 September 2005, falls below 50 members shall, in the technical basis etc., take appropriate account of the increased risk consequential upon the pension fund's limited possibility of balancing individual risks between the members. 

Withdrawal and transfer of pension commitments
13.-(1) A member may not withdraw from a pension fund after retirement or after the earliest time from which payment of retirement pension, including premature retirement pension, may be effected in accordance with the pension regulations, cf. however section 14(4) and (5).
(2) The members mentioned in section 3(1), no. 3 of the Supervision of Company Pension Funds Act may not withdraw from a company pension fund. 

14.-(1) The withdrawal compensation from the pension fund to a member shall be calculated in the same manner as the technical pension provision for the relevant member, but on the calculation basis mentioned in section 2 which applied at the time the relevant pension commitment was made, with any later adjustments. A deduction may be made to cover costs of the withdrawal. 

(2) In the calculation basis, it may be determined that, for members over a certain age, in the calculation of the part of the amount due to said member on withdrawal from the pension fund relating to spouse's pension, consideration is to be given to said member's actual marital status and the age of any spouse. 

(3) If part of a pension commitment is covered by a life-assurance company, the amount due to members on withdrawal from the pension fund shall be increased by any repurchase value paid out by the insurance company, unless the relevant insurance policy is transferred to said member. 

(4) If a withdrawing member transfers to other employment to which a compulsory pension scheme with regular payments is attached, said member shall be entitled to have the amount due to said member on withdrawal from the pension fund transferred to the new pension scheme on admission in accordance with the regulations the pension fund has reported pursuant to section 13, no. 7 of the Supervision of Company Pension Funds Act. This shall apply correspondingly to transfers of companies and formation of companies. 

(5) If a member is employed as a civil servant or in a position to which a similar pension scheme is attached, the amount due to said member on withdrawal from the pension fund may be transferred to said pension scheme to the extent it can be used to increase the pension commitment. 

15. The pension regulations may allow that members be entitled to a larger amount on withdrawal than what follows from application of section 14. In such case, this benefit shall be included in the determination of the pension contributions and benefits mentioned in section 4. In the determination, a probability of retirement – selected prudently - may be included. 

16.-(1) If, at the time of withdrawal, the capital value of the payments that would have been due on the death of the member is lower than the technical pension provision for said member, and if the value of the pension scheme is not transferred to another pension scheme under section 14(4) or (5), the amount due to the member on withdrawal from the pension fund shall be used as a deposit in a pension insurance scheme. The composition of payments of said pension insurance scheme may not be significantly different from that of the previous pension fund. The pension insurance scheme may only be repurchased with the consent of the pension fund. 

(2) Notwithstanding subsection (1), the pension regulations may, however, permit the amounts due to members on withdrawal from the pension fund to be applied in another manner, if at least one of the following conditions is met:
1) More than one year has passed since the member left his or her position in the undertaking to which the pension fund is attached, and said member is not employed in a position to which a pension scheme is attached as mentioned in section 14(4) or (5).
2) The passive pension commitment calculated at the time of termination of office does not exceed DKK 5,300 per year, cf. section 19.
3) The member emigrates. 

4) Information is given about the member's health status which is deemed adequate by the pension fund. 

17.-(1) If a person, who is employed in the undertaking to which the pension fund is attached, is accepted in the pension fund on transfer from other employment, and if a compulsory pension scheme with regular payments established in a life-assurance company, a lateral pension fund (nationwide occupational pension fund) or another company pension fund was attached to the previous employment, the pension fund shall be under an obligation to take over the value of the pension scheme as a deposit if the employee so desires. 

(2) Notwithstanding subsection (1), a defined-benefit pension scheme may receive a contribution which, cf. section 4, as a maximum brings the pension commitment up to the same level as the largest commitments the pension fund otherwise makes. 

Health assessment
18. If the pension fund carries out health assessments upon acceptance of members, the pension regulations and the technical basis shall include an indication of rights and obligations etc. for persons not accepted on normal conditions. 

Adjustment of limits to the amounts
19. The limit mentioned in section 16(2), no. 2 shall be adjusted according to the adjustments figure in section 20 of the "lov om indkomstskat for personer m.v." (act on income tax for persons, etc.). 

Penalties
20.-(1) Any person violating section 1, section 2(1), (2), 1st and 2nd clauses; section 3(1); section 4; section 5(1); section 7(1), 2nd clause and (2), 2nd clause; section 8; section 9(1), 1st clause, (2) and (3), (4), 2nd clause, (5), 2nd clause, and (7) and (8); section 10(1) and (2), (3), 1st and 3rd clauses, (4) and (6)-(8); section 11; section 12(2) and (3); section 13; section 14(1), 1st clause and (3)-(5); section 15, 2nd clause; section 16(1) and sections 17 and 18 shall be liable to a fine 

(2) Where violations have been committed by companies, etc. (legal persons), said companies etc., may be held criminally liable pursuant to the regulations laid down in chapter 5 of the Criminal Code
Entry into force
21.-(1) This Executive Order shall enter into force on 23 September 2005. 

(2) At the same time, Executive Order no. 1106 of 12 December 2002 on Capital Basis and Technical Basis for Company Pension Funds shall be repealed. 

The Danish Financial Supervisory Authority, 11 August 2005
Henrik Bjerre-Nielsen

/Jørgen Poulsen

	Official notes 


1) This Executive Order contains provisions that implement parts of European Parliament and Council Directive 2003/41/EC of 3 June 2003 on the activities and supervision of institutions for occupational retirement provision, (Official Journal 2003 L 235, p. 10) (the Occupational Pensions Directive). 

