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Executive Order on Choice of Law, etc., with regard to Suspension of Payments, Compulsory Composition, Compulsory Dissolution or Bankruptcy of Insurance Companies 1) 



Executive Order no. 584 of 24 June 2003 



Executive Order no. 584 of 24 June 2003 

The following shall be laid down pursuant to section 271 of the Financial Business Act, cf. Act no. 453 of 10 June 2003: 

Part 1 

Scope 

1.-(1) This Executive Order shall apply to insurance companies, including lateral pension funds (nationwide occupational pension funds) and branches hereof in countries within the European Union or countries with which the Community has entered into an agreement. 

(2) This Executive Order shall not apply to reinsurance business. 

Part 2 

General provisions 

2. Notification of intention to suspend payments, petition for opening of negotiations for a compulsory composition, petition for compulsory dissolution or petition for bankruptcy for insurance companies and branches hereof in countries within the European Union or countries with which the Community has entered into an agreement shall be made to the bankruptcy court. 

3. Suspension of payments, compulsory composition, compulsory dissolution and bankruptcy of an insurance company shall be carried out in accordance with the provisions of Danish legislation, unless otherwise provided by this Executive Order. 

Part 3 

Notification, proof of claims and publication 
4. When the bankruptcy court maintains a notification of intention to suspend payments for an insurance company; when negotiations are opened for a compulsory composition for an insurance company; when an insurance company becomes subject to compulsory dissolution; or when a bankruptcy order is made for an insurance company, and said company has branches in other countries within the European Union or countries with which the Community has entered into an agreement, the bankruptcy court shall, through the Danish FSA, immediately notify the supervisory authority of the host country in this respect and in respect of the possible specific consequences hereof. 

5.-(1) In the event of maintenance of a notification of intention to suspend payments which may affect the rights of a third party in a host country, the bankruptcy court or the appointed supervisor for the debtor shall immediately publish an excerpt of the decision in the Official Journal of the European Communities. 

(2) This excerpt of the decision shall contain the following information as a minimum: 

1) the legal basis for the decision, 

2) which bankruptcy court has made the decision, and 

3) the name and address of the appointed supervisor. 

6.-(1) When negotiations for a compulsory composition are opened; a decision of compulsory dissolution is made; or a bankruptcy order is issued, the nominees, the liquidator, the trustee or the bankruptcy court respectively shall ensure that the decision to this effect be made public by inserting an excerpt of the decision in the Official Journal of the European Communities. 

(2) This excerpt of the decision shall contain the following information as a minimum: 

1) the legal basis for the decision, 

2) which bankruptcy court has made the decision, and 

3) the name and address of the nominees, liquidator or trustee. 

7.-(1) When suspension of payments, compulsory composition, compulsory dissolution or bankruptcy proceedings have been commenced, the bankruptcy court, the appointed supervisor for the debtor, the nominees, the liquidator or the trustee shall immediately and individually notify in writing those ascertained creditors, which have their habitual domicile, office or registered office in another country within the European Union or countries with which the Community has entered into an agreement, to this effect. 

(2) The notification under subsection (1) shall, in particular, contain information about the following: 

1) time limits, 

2) penalties if time limits are not respected, 

3) where claims are to be proved, 

4) whether creditors with preferential claims or privileges as secured creditors or other preferential rights are to prove their claims, and 

5) with regard to insurance claims, the notification shall provide information on the general consequences of the insurance contracts, including in particular the date on which said contracts cease to be effective, and information on the rights and obligations of the insured parties under the insurance contract. 

(3) The notification under subsection (1) shall be effected in Danish. For this purpose, a form shall be used which is in all the official languages of the European Union with the heading "Opfordring til anmeldelse af fordringer. Angivne frister skal overholdes." (Call for proof of claims. Time limits stated must be respected). If an ascertained creditor has an insurance claim, said notification shall, however, be effected in the official language(s) of the Member State in which said creditor has its habitual domicile, office or registered office. 

8.-(1) Creditors that have their habitual domicile, office or registered office in another country within the European Union or countries with which the Community has entered into an agreement shall be entitled to prove their claims. 

(2) Claims from creditors mentioned in subsection (1) shall be treated in the same manner and with the same ranking as corresponding claims that may be proved by creditors with their habitual domicile or registered office in Denmark. 

(3) The creditor shall send a copy of any documentation for the claim and state the type of the claim; when it arose; its size; whether the creditor relies on the claim being a preferential claim, a privilege as secured creditor or another preferential right; and which assets this security pertains to. 

(4) Proof of claims under subsection (1) may be made in the official language or one of the official languages of the country in which the creditor has its habitual domicile or registered office. Proof of claims under subsection (1) shall, however, contain the heading "Anmeldelse af fordring" (proof of claim) in Danish. Moreover, a translation into Danish of the document proving the claim may be required. 

9.-(1) Appointment of the appointed supervisor for the debtor, nominees, liquidator or trustee shall be documented using a certified copy of the decision in accordance with which said supervisor, nominees, liquidator or trustee have been appointed, or by any other certificate issued by the bankruptcy court. A translation may be required into the official language or one of the official languages of the country within the European Union or countries with which the Community has entered into an agreement, on whose territory the appointed supervisor for the debtor, the nominees, the liquidator or the trustee wishes to act. 

(2) The appointed supervisor for the debtor, the nominees, the liquidator and the trustee shall be authorised to exercise all the powers that the supervisor, the nominees, the liquidator or the trustee are authorised to exercise in Denmark, in all countries within the European Union or countries with which the Community has entered into an agreement, cf. however subsection (3). The exercise of such powers shall be carried out with due respect for legislation in the countries on whose territory the persons mentioned wish to act. 

(3) The powers of the appointed supervisor for the debtor, the nominees, the liquidator and the trustee shall not cover the use of coercive measures, nor the right to settle issues by arbitration, nor to settle disputes. 

10.-(1) The bankruptcy court, the appointed supervisor for the debtor, the nominees, the liquidator or the trustee shall have a suspension of payments, compulsory composition, compulsory dissolution or bankruptcy proceedings registered in the Land Register, the trade register and any other relevant public register in the other countries within the European Union and countries with which the Community has entered into an agreement. 

(2) The costs incurred in connection with registration under subsection (1) shall be paid before any other debt. 

Part 4 

Choice of law 

11. The effects of suspension of payments, compulsory composition, compulsory dissolution or bankruptcy on: 

1) contracts of employment and working conditions shall be determined under the legislation of the Member State whose legislation applies to the contract of employment or the working conditions, 

2) agreements that provide somebody with a right of use or option to purchase real property shall be determined under the legislation of the Member State where said real property is situated, and 

3) the rights to real property, a ship or an aircraft which are required to be registered in a public register shall be determined under the legislation of the Member State where such register is kept. 

12.-(1) An insurance company's suspension of payments, compulsory composition, compulsory dissolution or bankruptcy shall not affect the rights of a creditor or third party to physical or intangible objects, including movable property or real property, belonging to the insurance company and, at the time of commencement of the suspension of payments, compulsory composition, compulsory dissolution or bankruptcy, located on the territory of another Member State. 

(2) Subsection (1) shall not exclude legal actions pertaining to void ab initio, avoidance or voidability of legal transactions which are detrimental to all creditors. 

13.-(1) An insurance company's suspension of payments, compulsory composition, compulsory dissolution or bankruptcy shall not affect the rights of a vendor in respect of an ownership reservation when the object in which such ownership reservation has been made, at the time of commencement of the suspension of payments, compulsory composition, compulsory dissolution or bankruptcy, is situated in another Member State than the one in which said suspension of payments, compulsory composition, compulsory dissolution or bankruptcy has been commenced. 

(2) An insurance company's suspension of payments, compulsory composition, compulsory dissolution or bankruptcy shall not warrant termination or repudiation of a sale of an asset which has been delivered, nor shall it prevent the buyer from taking ownership of said asset when it, at the time of commencement of the suspension of payments, compulsory composition, compulsory dissolution or bankruptcy is situated in another Member State than the one in which said suspension of payments, compulsory composition, compulsory dissolution or bankruptcy has been commenced. 

(3) Subsections (1) and (2) shall not exclude legal actions pertaining to void ab initio, avoidance or voidability of legal transactions which are detrimental to all creditors. 

14.-(1) An insurance company's suspension of payments, compulsory composition, compulsory dissolution or bankruptcy shall not affect a creditor's right to require a claim to be set off against the claim of said insurance company when the legislation applicable to the claim of said insurance company permits such set-off. 

(2) Subsection (1) shall not exclude legal actions pertaining to void ab initio, avoidance or voidability of legal transactions which are detrimental to all creditors. 

15.-(1) Notwithstanding section 12, the effects of a suspension of payments, compulsory composition, compulsory dissolution or bankruptcy as regards the rights and obligations of the participants in a regulated market shall only be determined under the legislation applicable in the Member State whose legislation is applicable to the relevant market. 

(2) Subsection (1) shall not exclude legal actions pertaining to void ab initio, avoidance or voidability of legal transactions which are detrimental to all creditors, or of payments or transactions under the legislation applicable to the relevant market. 

16. Void ab initio, avoidance or voidability of legal transactions that would be detrimental to all creditors shall not be determined under Danish law when the person who has benefited from the legal transaction can prove that: 

1) said legal transaction is covered by the legislation of another Member State, and 

2) such legislation in no way provides an opportunity to avoid the legal transaction in the relevant situation. 

17. If an insurance company - in a legal transaction entered into after maintenance of a notification of intention to suspend payments; opening negotiations for a compulsory composition; a decision for a compulsory dissolution; or after the date of the bankruptcy order - sells the following against consideration 

1) real property 

2) a ship or an aircraft which is required to be listed in a public register, or 

3) securities or other papers, the existence or transfer of which requires registration in a register, in an account, or in a central securities depository owned by or situated in a Member State, 

the validity of the legal transaction shall be determined under the legislation of the Member State on whose territory the real property is situated or where the register, account or central securities depository is operated or managed. 

18. The effects of a suspension of payments, compulsory composition, compulsory dissolution or bankruptcy on pending legal proceedings regarding an asset or a right included in the assets of the estate shall be determined under the legislation of the Member State where said legal proceedings are pending. 

Part 5 

Entry into force 

19. This Executive Order shall enter into force on 30 June 2003. 

20. This Executive Order shall not extend to the Faeroe Islands and Greenland. 

The Ministry of Economic and Business Affairs, 24 June 2003
Bendt Bendtsen

/Henrik Bjerre-Nielsen
	Official notes 


1) This Executive Order contains provisions that implement parts of European Parliament and Council Directive 2001/17/EC - Official Journal L 110, p. 28 (Insurers Reorganisation and Winding-Up Directive). 
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