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May 2005, GlobalDenmark a/s

Executive Order on Branches of Insurance Companies, which Have Been Granted a License in a Country Outside the European Union with which the Community Has Not Entered into an Agreement for the Financial Area
  



Executive Order no. 1167 of 1 December 2004 



Executive Order no. 1167 of 1 December 2004 

The following shall be laid down pursuant to sections 1(3) and 373(2) of the Financial Business Act, cf. Consolidated Act no. 686 of 25 June 2004: 

Part 1 

Scope 

1. This Executive Order shall apply to insurance companies which have been granted a license in a country outside the European Union with which the Community has not entered into an agreement for the financial area and which intend to carry out insurance business in Denmark through a branch. 

Part 2 

Establishment of a branch 

2.-(1) The Danish FSA may license an insurance company covered by section 1 to carry out activities in Denmark through a branch. On the basis of the conditions laid down in the Financial Business Act and Executive Orders issued in pursuance thereof, a company may be licensed to carry out the type of activity said company carries out in its home country, if 

1) international agreements warrant this, or 

2) the Danish FSA deems that Danish companies are granted a similar right in the relevant home country. 

(2) It is a condition for such insurance company to be licensed to operate in Denmark that it is established as a limited company or a mutual company in its home country. The Danish FSA may grant exemptions from this condition if the company, in its home country, legally carries out insurance business without being a limited company or a mutual company. 
(3) The establishment of a branch shall be notified to the Danish Commerce and Companies Agency. At the same time as the notification, an application for a license shall be submitted to the Danish FSA. 
(4) The Executive Order on Licences for Non-Life Insurance Companies and the Executive Order on Licenses for Life-Assurance Companies shall, with the necessary changes, apply to applications for licenses. 

3.-(1) An application on the establishment of a branch as mentioned in section 2(3) shall be accompanied by: 

1) An official declaration that the company exists legally in its home country. Such declaration shall also contain information stating how long said company has carried out the reported activities in its home country and whether the authorities of said home country have, in the last three years, made any remarks against the way in which said activities have been carried out. 
2) Copies of the company's annual reports for the last three accounting years. 
3) A declaration by the company that it undertakes to subject itself to Danish law and decisions by Danish courts in all legal relationships resulting from its activities in Denmark. 
4) The original power of attorney for the general agent. 
5) Evidence that the general agent meets the conditions mentioned in section 5. 
6) A copy of the company's articles of association. 
7) A list of the members of the board of directors of the company. 
8) Evidence that the company has met its obligation under section 9. 
(2) The Danish FSA may request an authorised translation of the annexes mentioned in subsection (1) to be submitted. 
4.-(1) An application for a license shall contain an operating plan drawn up by the company for the activities the company intends to carry out in Denmark. 

(2) The Executive Order on Solvency and Operating Plans for Insurance Companies shall, with the necessary changes, apply to the preparation of said operating plan. 
(3) If the Danish FSA has not reacted to the application for a license within six months after receiving such application, the company may bring the matter before the courts. 
5.-(1) The company shall elect a general agent to manage the branch, and it shall not be possible to bind the branch without the signature of the general agent. The general agent shall be empowered to bind the undertaking in relation to third parties and to represent the undertaking in general, including in relations with the Danish FSA and the Danish Commerce and Companies Agency and in legal proceedings against the undertaking. 

(2) A company may only have one general agent in Denmark.
(3) The general agent may grant power of attorney to one or more sub-agents.
(4) General agents shall be of full legal capacity and shall reside in Denmark and have resided in Denmark for the last two years. The Danish FSA may grant exemption from the requirement of two years' residence. 
(5) A limited company, limited liability company or partnership domiciled in Denmark may be a general agent provided that said general agent appoints as its representative a person who satisfies the conditions for being a general agent contained in subsection (4).
6. If a general agent no longer meets the conditions in section 5, if he becomes unable to perform his duties, if he denounces his duties, or if his power of attorney is withdrawn and no other general agent is chosen by the company, the Danish FSA shall, if the branch is to continue, employ a general agent until another has been chosen by the company or until the former general agent is able to recommence his duties. 

7. The company shall have sufficient expertise for calculating technical insurance provisions. If the company carries out life-assurance activities in Denmark, the branch shall be required to employ a responsible actuary. The provisions of section 108(2)-(7) of the Financial Business Act shall apply to the companies mentioned in the 2nd clause. 

8.-(1) Companies which carry out insurance business in Denmark shall in their name clearly indicate the company's name, home country and corporate form, ie. limited company, mutual company or similar. The provisions of section 11(3) and (4) of the Financial Business Act shall apply correspondingly to companies covered by this Executive Order. 

(2) The company shall be subject to Danish law and decisions by Danish courts in all legal relationships resulting from its activities in Denmark. 

9.-(1) In Denmark, the company shall possess sufficient funds to cover the company's gross liabilities originating from insurances directly written in Denmark. The Executive Order on Financial Reports for Insurance Companies and Lateral Pension Funds (Nationwide Occupational Pension Funds) shall apply to the calculation of technical insurance provisions. 

(2) In Denmark, the company shall moreover possess sufficient funds corresponding to the capital requirement for the insurance portfolio originating from the branch. The Executive Order on Solvency and Operating Plans for Insurance Companies shall apply to the calculation of the capital requirement. 
(3) The regulations regarding the minimum capital requirement of section 126 of the Financial Business Act shall apply to companies covered by this Executive Order. One quarter of the minimum capital requirement shall be covered by investment securities registered in a central securities depository, by deposits in banks, or by other assets deposited at a bank. As regards the bank, the name, registration number and account number under which the asset is deposited in the bank shall be indicated. As regards real property belonging to the company, an owner's mortgage shall be registered. 
10.-(1) The company may not commence insurance business in Denmark before having been granted a license and having been registered. 

(2) For commitments entered into on behalf of the branch before registration, the persons who have entered into said commitment or have joint responsibility herefor shall be jointly and severally liable together with the company in accordance with the provision of section 22(1) of the Financial Business Act. 
11. If, after the branch has commenced activities in Denmark, the authorities of the company's home country have made any remarks against the manner in which the activities are carried out, or if the company has been administered in bankruptcy, compulsory composition or a another similar procedure, or if it enters into liquidation, the general agent shall notify the Danish FSA in this respect immediately. Moreover, these matters shall be disclosed as an addition to the name of the company. 

Part 3 

Accounting returns and investment regulations, etc. 

12.-(1) Within six months after the end of each accounting year, the general agent shall, using the forms prepared by the Danish FSA for this purpose, submit to the Danish FSA a report on the company's activities in Denmark. The reporting shall also contain information as to the branch's financial position and the size of the capital requirement. The Danish FSA may decide that the provisions regarding audit applying to insurance companies with registered offices in Denmark are to apply to the branch fully or in part. The reporting, etc. effected by the branch shall be certified by a state-authorised public accountant. 

(2) Within one month after the company's annual report has been finally adopted, the general agent shall submit, in duplicate, said annual report with the auditors' report. 
(3) The Danish FSA may request such further information as is necessary in the individual case for evaluating the annual report and the activities of the company. 
(4) The Danish FSA shall forward one of the copies of the annual report mentioned in subsection (2) to the Danish Commerce and Companies Agency, where the annual report shall be available to the public in accordance with the regulations laid down by the Agency in this regard. 
13.-(1) If the company carries out direct life-assurance activities in Denmark, the reporting mentioned in section 12(1) shall contain the following: 

1) A summary of the insurance sums for those directly written life assurance policies belonging under the branch which were in force at the end of the most recent accounting year. 

2) An indication of the number of insured parties and annual premiums. 

3) A calculation of the life-assurance provisions, including information enabling the Danish FSA to check the correctness of said calculations. The Executive Order on Financial Reports for Insurance Companies and Lateral Pension Funds (Nationwide Occupational Pension Funds) shall apply to calculation of the life-assurance provisions. 

4) An indication of the sum of the premiums received in the most recent accounting year. 

5) The amount which the company has granted as loans against a charge on policies belonging under the branch, within their surrender value. 

(2) Assets corresponding to the technical insurance provisions shall be placed and registered in accordance with the regulations of sections 159-164 and section 167 of the Financial Business Act. The value of the registered assets shall be calculated in accordance with the regulations on measurement laid down in the Executive Order on Financial Reports for Insurance Companies and Lateral Pension Funds (Nationwide Occupational Pension Funds). 
(3) The regulations on matching in the Executive Order on Matching and Localisation shall apply to the assets covering the technical insurance provisions. 
14.-(1) If the company carries out direct non-life insurance activities in Denmark, the reporting mentioned in section 12(1) shall be accompanied by a calculation of the technical insurance provisions for the insurance portfolio belonging under the branch. 

(2) Said calculation of the technical insurance provisions shall be accompanied by a presentation of the assets designated to cover the technical insurance provisions and the assets covering premiums received where the insurance period does not commence until after the end of the accounting year. 
(3) The provision of section 13(2) of the Financial Business Act shall apply correspondingly to companies covered by subsection (1). The Danish FSA may grant exemptions from the registration requirement. 
(4) The regulations on matching in the Executive Order on Matching and Localisation shall apply to the assets covering the technical insurance provisions, etc. 
15. Assets under section 9(3) shall solely serve as collateral for performance of obligations in accordance with the direct insurance contracts belonging under the branch and they shall serve to cover amounts that the company is obliged to pay under the Financial Business Act, including fines. Said assets shall be regarded as having been pledged for the obligations mentioned and the Danish FSA shall be the pledgee on behalf of all the beneficiaries. The individual insured party may only request enforcement of an insurance claim payable to the extent that the Danish FSA deems this proper taking into account the fact that the assets also serve as collateral for the company's obligations to the remaining insured parties. 

Part 4 

Orders regarding necessary measures and withdrawal of licenses 

16.-(1) The Danish FSA shall order the company to take such measures as are deemed necessary within a time limit fixed by the Danish FSA if 

1) the company does not comply with the Financial Business Act and regulations issued pursuant hereto, 
2) the way in which the company's funds are placed is not deemed prudent, 
3) the company's financial position has deteriorated to such a degree that the interests of the insured parties are at risk, 
4) the company has not provided sufficient funds to cover its insurance commitments, 
5) a life-assurance company departs from the basis applying to its business, 
6) in the opinion of the Danish FSA, the basis specified in no. 5 is not prudent, or 
7) the funds set aside to cover the provisions prove imprudent. 
(2) If the reporting on the company's activities in Denmark indicates a deterioration of the branch's financial position compared with the operating plan, the Danish FSA shall make a decision regarding necessary measures and may require a new operating plan to be prepared. 
(3) If the prescribed measures are not taken within the specified time limit and this omission is deemed to endanger the interests of the insured parties, the Danish FSA may employ another general agent and authorise said general agent to wind up the company's activities in Denmark. The regulations of parts 16 and 17 of the Financial Business Act shall apply with the deviations required by the branch status. The general agent may include all the assets belonging under the branch in the winding-up of the activities. 
(4) As part of the measures mentioned in subsections (1) and (2), the Danish FSA may prohibit or restrict free disposal of the company's assets. Section 167(6) and (7) of the Financial Business Act shall apply correspondingly. 
17.-(1) The Danish FSA may withdraw the license of an insurance company in whole or in part if 

1) the company no longer satisfies the conditions for obtaining a license, or 
2) the branch seriously fails to satisfy the obligations to which it is subject under the Financial Business Act and regulations issued pursuant hereto. 
(2) On any withdrawal of the license of a company, the Danish FSA shall decide whether the insurance company is to seek to transfer its insurance portfolio to one or more insurance companies carrying out insurance business in Denmark, or whether the company is otherwise to seek to dispose of its insurance portfolio. For companies carrying out life-assurance activities, the Danish FSA may decide that the insurance portfolio is to be taken under administration in accordance with the provisions of part 17 of the Financial Business Act. 
(3) The Danish FSA may, in connection with the withdrawal of a company's license, prohibit or restrict free disposal of the company's assets. Section 167(6) and (7) of the Financial Business Act shall apply correspondingly. 
Part 5 

Transfer of insurance portfolios 

18.-(1) If a company intends to transfer the entire insurance portfolio belonging under the branch or a particular part of said insurance portfolio to another company carrying out insurance business of the relevant kind in Denmark, the Danish FSA may authorise such transfer. Section 233 of the Financial Business Act shall apply to said transfer. 

(2) If the company taking over the insurance portfolio is established in another country within the European Union or in a country with which the Community has entered into an agreement for the financial area, the supervisory authority of the country in which the company has its registered office shall confirm that the company meets the capital requirement with regard to the transfer. 

Part 6 

Winding-up of the branch 

19.-(1) The branch shall be deregistered by the Danish Commerce and Companies Agency when 

1) the company reports that it wishes the branch to be deregistered, unless the Danish FSA finds that the branch is to continue out of consideration for directly written insurances in force which belong under said branch, 

2) the branch has no general agent and this is not corrected within a time limit stipulated by the Danish FSA, unless the Danish FSA deems it necessary to employ a general agent, or 
3) the activities of the branch have been wound up pursuant to section 16 or 17. 
(2) The assets under section 9(3) shall be released when a license granted under section 2 has been withdrawn and the company proves that all the obligations mentioned in section 15 have been performed, or that it has provided collateral for the performance of said obligations which the Danish FSA deems adequate. 
Part 7 

Special provisions regarding non-life insurance companies with registered offices in Switzerland 

20.-(1) The Danish FSA may license an insurance company which has its registered office in Switzerland and which legally carries out non-life insurance activities in Switzerland to carry out activities in Denmark through a branch. On the basis of the conditions laid down in the Financial Business Act and Executive Orders issued in pursuance hereof, the company may be licensed to carry out the type of activity said company carries out in its home country. 

(2) If the insurance company mentioned in subsection (1) is not established as a limited company or a mutual company in its home country, said company may, notwithstanding the provision of section 2(2), carry out activities in Denmark if it is established in accordance with legislation in the company's home country as harmonised by Article 8(1)(a) and Article 30(4) of Council Directive 73/239/EEC of 24 July 1973. 
(3) Instead of the annexes mentioned in section 3(1), nos. 1 and 8, the insurance company mentioned in subsection (1) shall present a solvency certificate issued by the competent authorities in Switzerland. 
(4) The company's general agent shall be of full legal capacity and currently residing in Denmark and shall either be a national of Switzerland or have resided in Denmark for the last two years. The Danish FSA may grant exemption from the requirement of two years' residence. 
(5) The provision of subsection (4) shall also apply to the persons mentioned in section 5(5). 
21. The provisions of section 9(2) and (3) shall not apply to the insurance companies mentioned in section 20. 

22.-(1) Section 14(3), 2nd clause on registration of assets to cover the technical insurance provisions etc. shall not apply to companies covered by section 20(1) which carry out non-life insurance activities in Denmark. 

(2) Registration shall, however, be effected if the company is licensed to carry out compulsory industrial injuries insurance or where registration is required pursuant to section 16(4) or section 17(3) as a measure for companies not complying with section 9(1). 

Part 8 

Special provisions regarding insurance companies with registered offices in certain other 

countries outside Denmark and life-assurance companies with registered offices in Switzerland 

23.-(1) The funds that, pursuant to section 9(2), 1st clause, are required to be available in Denmark shall constitute no less than half of the minimum capital requirement for companies with registered offices in Denmark, if an insurance company which has its registered office outside the European Union or outside countries with which the Community has entered into an agreement either 

1) has its registered office in a country which is a member of the Organisation for Economic Co-operation and Development (OECD) and which has implemented the OECD's recommendations regarding calculation of a solvency margin for insurance companies and regarding the size of the base capital, 
2) has its registered office in a country which, according to an agreement laid down in pursuance of a treaty or according to practice hitherto applied, is regarded as having a similar status as a country which has met the conditions of no. 1, or 
3) on 30 September 1975 was entitled to carry out activities in Denmark. 
(2) Half of the minimum capital requirement permitted under subsection (1) shall be covered by assets in accordance with section 9(3). 
Part 9 

Penalties 

24.-(1) Any person violating sections 7, 10(1), 11 and 12(1) and (2) shall be liable to a fine. 

(2) Companies etc. (legal persons) may incur criminal liability according to the regulations in chapter 5 of the Criminal Code. 

Part 10 

Entry into force 

25.-(1) This Executive Order shall enter into force on 1 January 2005. 

(2) At the same time, Executive Order no. 925 of 16 November 2002 on branches of foreign insurance companies shall be repealed. 
The Danish Financial Supervisory Authority, 1 December 2004
Henrik Bjerre-Nielsen

/Hanne Faurholdt

	Official notes 


� This Executive Order contains provisions that implement parts of First Council Directive 73/239/EEC of 24 July 1973 on the coordination of laws, regulations and administrative provisions relating to the taking-up and pursuit of the business of direct insurance other than life assurance, (Official Journal L 228 , p. 3); First Council Directive 79/267/EEC of 5 March 1979 on the coordination of laws, regulations and administrative provisions relating to the taking up and pursuit of the business of direct life assurance, (Official Journal L 063, p. 1); Council Directive 91/371/EEC of 20 June 1991 on the implementation of the Agreement between the European Economic Community and the Swiss Confederation concerning direct insurance other than life assurance, (Official Journal L 205, p. 48); Council Directive 92/49/EEC of 18 June 1992 on the coordination of laws, regulations and administrative provisions relating to direct insurance other than life assurance and amending Directives 73/239/EEC and 88/357/EEC, (Official Journal L 228, p. 1); and Council Directive 92/96/EEC of 10 November 1992 on the coordination of laws, regulations and administrative provisions relating to direct life assurance and amending Directives 79/267/EEC and 90/619/EEC (Official Journal L 360, p. 1).
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