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Executive Order no. 1106 of 12 December 2002 



Executive Order no. 1106 of 12 December 2002 

The following shall be laid down pursuant to section 2(5); section 10(3); section 21, nos. 1, 2 and 4; section 42; and section 71(5) of the Supervision of Company Pension Funds Act, cf. Consolidated Act no. 659 of 7 August 2002: 

Scope
1. This Executive Order shall apply to pension funds covered by the Supervision of Company Pension Funds Act. 

2. The Supervision of Company Pension Funds Act and this Executive Order shall not apply to a pension scheme if no pension commitment to an individual person exceeds DKK 5,300 per year, cf. section 17. 

Basis for activities
3. A company pension fund shall provide a pension in accordance with uniform rules for all the members. 

Calculation basis
4. In the calculation basis applied by a pension fund when determining pension commitments and contributions, the risk elements and the interest rates shall be selected prudently. 

5.-(1) If administrative expenses are incurred by the pension fund, the basis mentioned in section 4 shall contain regulations on how they are to be covered, including prudently determined cost elements. 

(2) If administrative expenses are incurred, cf. subsection (1), and they are fully or partially covered by the contributions paid in, the net contribution shall be the contribution paid in less a fee to cover costs. In other cases, the net contribution shall be the contribution paid in. 

6. Pension commitments and net contributions shall, for each member, be determined so that, at the time of admission, the capital value of the pension commitment calculated on the basis mentioned in section 4 equals the capital value of the net contributions. The same shall apply for each amendment of pension commitments and net contributions, including for distribution of profit and transfer to passive membership. 

Bonus
7.-(1) Regulations on the calculation and distribution of profits to members shall be laid down in bonus regulations to be reported to the Danish FSA. 

(2) Any profits after appropriation for base capital and transfers to or from the bonus equalisation provisions shall be applied in accordance with the bonus regulations of the pension fund. 

Technical pension provisions
8.-(1) The pension commitments, cf. the "bekendtgørelse om firmapensionskassers årsregnskaber" (executive order on annual financial statements of company pension funds), shall be calculated for each individual member as the difference between the capital value of pension commitments and current pensions, and the capital value of future net contributions. The capital values shall be calculated on the calculation basis the pension fund has notified for this purpose and under due consideration of the future increases in pension commitments and net contributions which are known at the time of calculation. The technical pension provision for a member who is not precluded from withdrawing from the pension fund pursuant to section 11 shall, however, equal no less than said member's withdrawal compensation. 

(2) The basis mentioned in subsection (1) may not lead to lower technical pension provisions for the individual members than a basis based on the best estimate, at the time of calculation, of the elements mentioned in sections 4 and 5. 

(3) If part of a pension commitment is covered by a life-assurance company, this part plus the premiums the pension fund pays to the insurance company shall not be included in the calculation of the technical pension provisions. 

(4) If part of a pension commitment is covered by section 7(1) of the "lov om beskatning af visse pensionskapitaler m.v." (act on taxation of pension income), the technical pension provision for the relevant pension commitment may be calculated in respect hereof. 

(5) If, in accordance with section 5(2), a fee to cover costs is included in the contributions paid in, the total technical pension provisions shall be increased by the difference between the capital value of the future costs and the capital value of the future fees to cover costs. 

(6) If the pension regulations permit increased early retirement pensions, the total technical pension provisions shall be increased by the capital value of the possible increases in the pension commitments. 

(7) If the pension commitments constitute a specific amount or a specific part of the pensionable salary and the contribution is calculated on the basis of this, the total technical pension provisions may, in accordance with more detailed regulations in the calculation basis, be increased through contributions from the undertaking in order to counter the expected, but not yet known, increases in the individual technical pension provisions as a consequence of promotions. 

9.-(1) If a pension fund has less than 50 members, the capital value of the pension commitments shall be calculated as the maximum of a calculation on a basis as described in section 8(1) and of a calculation on a non-collective basis for the pension fund as a whole. 

(2) In a pension fund where no less than 4/5ths of all pension commitments are current, the total technical pension provisions shall be calculated as the maximum of the sum of the individual provisions and five-times the total annual pensions. 

10.-(1) If an amendment of the basis mentioned in section 8(1) entails that the sum of the technical pension provisions and the solvency margin exceeds the assets of the pension fund, the Danish FSA may permit that, for a period, deductions are made from the technical pension provisions for the individual members, cf. section 8(1), as well as from the part of the total provisions, cf. section 9, that exceeds the sum of the provisions for the individual members. 

(2) The sum of the deductions under subsection (1) may not, in the accounting year when the amendment is carried out, exceed the amount by which the technical pension provisions and the solvency margin would exceed the assets. 

(3) Cf. section 20(2) of the Supervision of Company Pension Funds Act, amounts shall be determined by which the total deductions are to be reduced in each of the following accounting years. Said annual amounts shall be no less than 1/15th of the first year's deduction. 

Withdrawal and transfer of pension commitments
11.-(1) A member may not withdraw from a pension fund after retirement or after the earliest time from which payment of retirement pension, including premature retirement pension, may be effected in accordance with the pension regulations, cf. however section 12(5) and (6). 

(2) The members mentioned in section 3(1), no. 3 of the Supervision of Company Pension Funds Act may not withdraw. 

12.-(1) The withdrawal compensation from the pension fund, cf. section 13, no. 6 of the Supervision of Company Pension Funds Act shall be calculated in the same manner as the technical pension provision for the relevant member, but on the calculation basis mentioned in section 4 which applied at the time the relevant pension commitment was made, with any later adjustments. A deduction may be made to cover costs of the withdrawal. 

(2) In the calculation basis, it may be determined that, for members over a certain age, in the calculation of the part of the amount due to said member on withdrawal from the pension fund relating to spouse's pension, consideration is to be given to said member's actual marital status and the age of any spouse. 

(3) If part of a pension commitment is covered by a life-assurance company, the amount due to members on withdrawal from the pension fund shall be increased by any repurchase value paid out by the insurance company, unless the relevant insurance policy is transferred to said member. 

(4) If deductions are made from the technical pension provisions as mentioned in section 10, the amounts due to members on withdrawal from the fund shall be reduced by said deductions. 

(5) If a withdrawing member transfers to other employment to which a compulsory pension scheme with regular payments is attached, said member shall be entitled to have the amount due to said member on withdrawal from the pension fund transferred to the new pension scheme on admission in accordance with the regulations of section 13, no. 7 of the Supervision of Company Pension Funds Act. This shall apply correspondingly to transfers of companies and formation of companies. 

(6) If a member is employed as a civil servant or in a position to which a similar pension scheme is attached, the amount due to said member on withdrawal from the pension fund may be transferred to said pension scheme to the extent it can be used to increase the pension commitment. 

13.-(1) If, at the time of withdrawal, the capital value of the payments that would have been due on the death of the member is lower than the technical pension provision for said member, and if the value of the pension scheme is not transferred to another pension scheme under section 12(5) and (6), the amount due to the member on withdrawal from the pension fund shall be used as a deposit in a pension insurance scheme. The composition of payments of said pension insurance scheme may not be significantly different from that of the previous pension fund. The pension insurance scheme may only be repurchased with the consent of the pension fund. 

(2) Notwithstanding subsection (1), the pension regulations may, however, permit the amounts due to members on withdrawal from the pension fund to be applied in another manner, if at least one of the following conditions is met: 

1) More than one year has passed since the member left his or her position in the undertaking to which the pension fund is attached, and said member is not employed in a position to which a pension scheme is attached as mentioned in section 12(5) or (6). 
2) The passive pension commitment calculated at the time of termination of office does not exceed DKK 5,300 per year, cf. section 17. 
3) The member emigrates. 

14.-(1) If a person, who is employed in the undertaking to which the pension fund is attached, is accepted in the pension fund on transfer from other employment, and if a compulsory pension scheme with regular payments established in a life-assurance company, a lateral pension fund (nationwide occupational pension fund) or another company pension fund was attached to the previous employment, the pension fund shall be under an obligation to take over the value of the pension scheme as a deposit if the employee so desires. 

(2) Notwithstanding subsection (1), a pension fund, in which the pension commitment constitutes a specific amount or a specific part of the pensionable salary and the contribution is calculated on the basis of this, may receive a deposit which, as a maximum, cf. section 6, brings the pension commitment up to the same level as the largest commitments the pension fund otherwise gives. 

Base capital and solvency margin
15.-(1) A company pension fund shall, in order to be permitted to operate, have a base capital corresponding to no less than the pension fund's solvency margin. 

(2) The solvency margin shall be calculated as three per cent of the technical pension provisions. 

(3) If the articles of association of the pension fund stipulate that new members may be accepted, the solvency margin shall, however, be no less than EUR 400,000. This amount shall be converted to DKK according to the exchange rate as at 31 October of the accounting year, but the equivalent of EUR 1 may not be set at less than DKK 7.50. 

(4) The base capital shall be calculated on the basis of the own funds of the pension fund, calculated in accordance with the same principles as those applied in the annual financial statements of the pension fund. The base capital shall be calculated by adjusting the own funds for the deductions mentioned in subsection (5) and the additions mentioned in subsection (6). 

(5) When calculating the base capital, the following shall be deducted: 

1) the value of all intangible assets, and 
2) the difference between the value of tax assets and the value these assets would have in an administration situation, cf. section 59 of the Supervision of Company Pension Funds Act and section 34a of the "lov om beskatning af visse pensionskapitaler m.v." (act on taxation of pension income). 

(6) When calculating the base capital, subordinated debt meeting the conditions of section 16 may be added. Such addition may amount to a maximum of 25 per cent of the lower of the base capital and the solvency margin, if said subordinated debt has a fixed maturity, and 50 per cent of the lower of the two amounts mentioned if the subordinated debt does not have a fixed maturity. 

16.-(1) Subordinated debt may be included in the base capital, cf. section 15(6) when the following conditions are met: 

1) The lender's claim against the pension fund must be subordinated all other non-subordinated debt. 
2) The amount must have been paid in. 
3) Repayment of without fixed maturity may not take place on the initiative of the lender or without the authorisation of the Danish FSA. 
4) Subordinated debt with fixed maturity must have an original maturity of at least five years. Repayment before maturity may not take place on the initiative of the lender or without the authorisation of the Danish FSA. 
5) The subordinated debt may only fall due before the maturity date agreed if the pension fund enters into liquidation or is declared bankrupt. 
6) The pension fund must be entitled to postpone payment of interest if the base capital does not exceed the solvency margin or if it will be reduced to an amount lower than the solvency margin on said payment of interest. 
7) Non-paid interest that has been postponed under no. 6 must fall due at the earliest of the following: 

a) The pension fund has again obtained the required base capital to cover the solvency margin.

b) The date the subordinated debt falls due if a fixed maturity was agreed at the time of the formation of the agreement.

8) The general meeting of the pension fund must be entitled to reduce the subordinated debt and non-paid interest if the own funds of the pension fund have been lost. Furthermore, it is a condition that additional capital is subsequently contributed to the pension fund so that the solvency margin is covered or that the pension fund transfers all its assets, liabilities and own funds to a life-assurance company. The and non-paid interest may only be reduced by an amount that has been approved in advance by the auditors of the pension fund and the Danish FSA. 
9) Changes in the loan agreement must be approved by the Danish FSA. 

(2) Application for authorisation under subsection (1), nos. 3 and 4 shall be submitted no later than six months before the proposed repayment. This authorisation shall be conditional upon there being no risk that the base capital of the pension fund will fall below the amount permitted under this Executive Order. A calculation of the solvency margin and the size of the base capital before and after the repayment shall be annexed to the application. 

Adjustment of limits to the amounts
17. The limits mentioned in sections 2 and 13(2), no. 2 shall be adjusted according to the adjustment figure in section 20 of the "personskatteloven" (personal tax act). 

Penalties
18.-(1) Any person violating sections 3-9 and sections 11-16 shall be liable to a fine. 

(2) Where violations have been committed by companies, etc. (legal persons), said companies etc., may incur criminal liability according to the regulations in chapter 5 of the Criminal Code. 

Entry into force
19.-(1) This Executive Order shall enter into force on 31 December 2002. 

(2) At the same time the following Executive Orders shall be repealed 

1) the "bekendtgørelse om solvensmargen for firmapensionskasser" (executive order no. 698 of 16 October 1990 on solvency margins for company pension funds), 
2) the "bekendtgørelse om fritagelse af pensionsordninger for tilsyn" (executive order no. 699 of 16 October 1990 on exemption of pension schemes from supervision), and 
3) the "bekendtgørelse om firmapensionskassers tekniske grundlag m.v." (executive order no. 700 of 16 October 1990 on the technical basis etc. of company pension funds). 

(3) The Danish FSA may determine a time limit within which the requirements for base capital laid down in this Executive Order are to be met by company pension funds applying in this respect no later than 1 July 2003. 

The Danish Financial Supervisory Authority, 12 December 2002 

Henrik Bjerre-Nielsen 

/Steen Pedersen
