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Guidelines for Investment Management Companies pursuant to Section 71(1), nos. 1-3 and 5 of the Financial Business Act


Guidelines no. 9684 of 4 November 2005 



Guidelines no. 9684 of 4 November 2005
INTRODUCTION
These guidelines are the Danish FSA's interpretation of section 71(1), nos. 1-3 and 5 of the Financial Business Act as well as the other provisions mentioned in these guidelines and thus constitute a summary of the Danish FSA's practices for the areas covered by these guidelines. These guidelines only pertain to the circumstances of investment management companies as well as circumstances relating to the management of associations with which the investment management company has entered into management agreements.
These guidelines should be read within the context of the Guidelines for Investment Associations, Special-Purpose Associations, Hedge Associations and Approved Restricted Associations pursuant to section 37(1), nos. 1-3 and 5 of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act, in particular the introduction and section 1 on the work of the board of directors etc.
If, for example, an investigation by the Danish FSA of an investment management company ascertains that the investment management company is not following the recommendations and orders of the guidelines, the company must expect that the Danish FSA will express criticism on the matter, in pursuance of the provisions in legislation. If the company has violated provisions subject to penalty, the Danish FSA will, in gross or repeated circumstances, file report with the police.
Some of the points in these guidelines contain examples of how the company can act. If a company can document that the requirement has been met in another manner, section 71 of the Financial Business Act will not have been violated. 
The financial legislation applies to each individual undertaking licensed by the Danish FSA. Guidelines for a group as a whole cannot replace the guidelines for the group's individual undertakings subject to supervision, to be prepared in accordance with sections 70 and 71(1), nos. 1-3 of the Financial Business Act. The board of directors of the individual consolidated undertaking subject to supervision must lay down relevant guidelines. 
GENERAL INFORMATION REGARDING ORGANISATION, PROCEDURES AND INTERNAL CONTROL
Section 70 of the Financial Business Act stipulates that the board of directors of a financial undertaking is to prepare written guidelines on the most significant areas of activity of the financial undertaking, specifying the division of responsibilities between the board of directors and the board of management.
Moreover, section 71(1), nos. 1-3 and 5 of the Financial Business Act stipulates that a financial undertaking - in this case an investment management company - must have
1) good administrative and accounting practises,
2) written procedures for all significant areas of activity,
3) adequate internal control procedures,

5) the resources necessary for proper carrying out of its activities, and use these appropriately.
Cf. section 54(1), 2nd clause of the Public Companies Act, the board of directors must ensure proper organisation of the business of the company.

The procedures may help:
(
ensure that there is a clear segregation of the individual functions in the company, including trade and settlement and between the management of associations and portfolio management for customers, cf. section 101(4) of the Financial Business Act
(
describe who is responsible for the individual areas of work, tasks and controls
(
describe the controls to be made
(
ensure that the guidelines adopted by the management are communicated to the employees
(
contribute to providing a good foundation for decision-making for employees
(
contribute to uniform case processing in matters of a uniform nature
(
contribute to rational and coordinated performance of the work through minimisation of the risks of misunderstandings
(
support introduction of new regulations 
(
provide new employees with an efficient and swift introduction to the work.

The overall requirements for the procedures are that they:
· must be kept up to date
· must be easy to read
· must describe actual circumstances
· may not leave any doubt as to who is responsible for each individual task
· must describe how to ascertain who has completed each individual task 
· ensure sufficient segregation of duties

· must describe control tasks, including who is responsible for carrying out the control tasks
Investment management companies must prepare written procedures for the following areas:
· Management of the types of association (investment associations, special-purpose associations, hedge associations and approved restricted associations) for which the company is licensed, cf. section 10(1) of the Financial Business Act
· Performance of the services for which the company is licensed pursuant to section 10(2) of the Financial Business Act, eg. portfolio management and safekeeping and administration of units
· Management of collective investment schemes, cf. section 115 of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act
· Measures to prevent money laundering and financing of terrorism
· Compliance with sections 43, 72 and 101 of the Financial Business Act as well as the Executive Order on Good Business Practice for Financial Undertakings
The procedures and the internal controls must ensure sufficient segregation of personnel (segregation of duties) and that the undertaking does not become too dependent on individual key persons.
If the undertaking cannot provide for complete segregation of duties, this must be taken into account in the preparation of instructions and procedures and in the planning of internal controls.
Employees who perform controls must have sufficient knowledge of the area to perform relevant controls.
Moreover, the procedures must ensure that it is clear what to do when key persons are off sick, on holiday or absent for other reasons.


Section 1: THE WORK OF THE BOARD OF DIRECTORS, ETC.
1.1 The rules of procedure of the board of directors
1.1.1 Cf. section 65 of the Financial Business Act, the board of directors must lay down more detailed directions with regard to the performance of its duties by means of rules of procedure. 
1.1.2 There is no general legislative requirement for the contents of such rules of procedure. Section 56(7) of the Public Companies Act, cf. Consolidated Act no. 1001 of 8 October 2004, does, however, lay down minimum requirements for the rules of procedures of listed companies. These regulations may be applied as guidelines for other undertakings. The wording of section 56(7) of the Public Companies Act appears in annex 1 where there are also examples of the board of directors' other duties.
1.1.3 Any member of the board of directors, a member of the board of management, an external auditor and the chief internal auditor may demand that the board of directors convene, cf. section 74(1) of the Financial Business Act. Thus, the rules of procedure may not contain provisions stipulating that several of the persons mentioned are required to convene the board of directors.
1.1.4 The rules of procedure must be signed by all the members of the board of directors. This means that new members of the board of directors are required to sign for the receipt of the current rules of procedure. In this way, it is ensured that all members of the board of directors have knowledge about the rules of procedure.
1.1.5 Moreover, boards of directors of financial undertakings have a number of duties in addition to the duties under the Public Companies Act. The Danish FSA is of the opinion that these duties should also appear in the board of director's rules of procedure. Annex 1 includes examples of such duties for investment management companies.
1.2 Participants in the meetings of the board of directors
1.2.1 No unauthorised persons may be present at meetings of the board of directors if matters are being addressed which include customer information that cannot legally be divulged in accordance with the regulations in section 117(1) of the Financial Business Act (confidentiality provisions).
A member of the board of management, an external auditor, and the chief internal auditor is entitled to attend and speak at the meetings of the board of directors unless otherwise stipulated by the board of directors in the individual case. 

Employees, however, may participate in meetings of the board of directors to the extent that the board of directors decides in favour of this.
This provision does not prevent eg. the lawyer of the investment management company from occasionally participating in the processing of matters at the meetings when needed.
The chairperson of any shareholder committee or other persons employed in other companies within the group, eg. in the parent company of the group, will not be allowed to participate on a regular basis in the meetings of the board of directors.
1.2.2 The external auditors and the chief internal auditor must participate in meetings of the board of directors if requested by a member of the board of directors. The external auditors and the chief internal auditor are always entitled to attend meetings of the board of directors when matters relevant to auditing or the presentation of accounts are addressed, cf. section 74(1) of the Financial Business Act.
1.2.3 Members of the board of directors may not authorise other people to attend meetings of the board of directors in their place. However, the company's general meeting may elect proxies that the Danish FSA must assess as regards fitness and propriety, cf. section 64 of the Financial Business Act.
1.2.4 The Danish FSA is of the opinion that shareholders who are not members of the board of directors may not participate in meetings of the board of directors on equal terms with the members of the board of directors, because this may violate the duty of confidentiality of the members of the board of directors, as the confidentiality requirements also apply in relation to the shareholders. To this should be added that the regular participation of shareholders in the meetings of the board of directors would create uncertainty as to the management conditions of the company and as to the division of responsibilities.

1.3 Negotiations and minute book of the board of directors
1.3.1 The board of directors may make no decisions unless all members have, as far as possible, had access to participating in the treatment of the matter, cf. section 57(1), 2nd clause of the Public Companies Act. 

The chairman of the board of directors must ensure that the board of directors convenes when necessary, cf. section 74(1) of the Financial Business Act.
1.3.2 Therefore, the board of directors cannot legally delegate its decision-making competence to eg. an executive committee. This does not include processing standardised matters which, in accordance with the articles of association or similar must be processed by the board of directors. Matters of this type may be delegated for processing and decision by a sub-committee under the board of directors, provided the full board of directors has stipulated guidelines in advance for processing the matter. These guidelines, as well as the work of the sub-committee on the relevant matters, should be regularly reassessed by the board of directors. It should be noted that the responsibility for the processing of the matters cannot be delegated. 

1.3.3 In some investment management companies, the regulations mentioned above may be supplemented by further requirements under the articles of association as to the validity of decisions of the board of directors. Such further requirements must be respected and, to the extent necessary, documented.
1.3.4 Decisions must, as a general rule, be made at the meetings of the board of directors. Meetings of the board of directors may also be held using electronic media (electronic meeting of the board of directors), and following a prior decision by the board of directors certain clearly demarcated matters of the board of directors may be processed in writing (written meeting of the board of directors), cf. section 56(3) and (4) of the Public Companies Act.
If a decision is made by the board of directors without the board of directors having convened, it is a minimum requirement that each individual member of the board of directors has given actual consent to this effect and this consent must be registered in the minute book. Omission to react to material received is not sufficient. As with other decisions of the board of directors, decisions may be made when more than half the board of directors agrees. 
1.3.5 If decisions are made at electronic meetings of the board of directors or through written procedures (written meetings of the board of directors), this must follow from the minute book, and the minute book must, in the same manner as for physical meetings of the board of directors, contain a description of discussions at meetings. 
1.3.5.1 Conditions for electronic meetings of the board of directors:
1. The board of directors must carefully consider which matters are suitable for processing at an electronic meeting of the board of directors. This will primarily be routine matters or urgent matters which do not require a renewed decision of principle by the board of directors.
2. The decisions of the board of directors as to which matters are suitable for electronic procedure must be clear from minutes of meetings of the board of directors.
3. Electronic meetings must be compatible with the performance of the duties. Amongst other things, this means that electronic meetings may not entail that the board of directors does not achieve the required insight into the matters of the investment management company as would otherwise be achieved by personal attendance and discussion.
4. All participants must be present electronically at the same time.
5. Any member of the board of directors or board of management is entitled to require a physical meeting of the board of directors to be held at any time.
The Danish FSA interprets electronic meetings of the board of directors as meetings of the board of directors that take place through the use of electronic media without the members of the board of directors being physically present, eg. via telephone, Internet or any other medium with similar functionality. Thus, if the majority of the members of the board of directors are physically present, the meeting is not regarded as an electronic meeting of the board of directors. 
1.3.5.2 The conditions for written processing of matters by the board of directors (written meetings of the board of directors), including written procedures for authorisation of exposures:
1. The board of directors must have decided in advance which types of subjects are to be regarded as suitable for written procedures, and this must be indicated in the minute book.
2. The cases must be of a standard or urgent nature, which do not require decisions to be taken regarding significant or extraordinary matters and where a plenary discussion is not required. 

3. A time limit must be fixed for finalisation of the case so that it is not unduly protracted.
4. Any member of the board of directors or board of management is entitled to require a physical meeting of the board of directors to be held at any time.
With regard to the quorum of the board of directors, please refer to section 57 of the Public Companies Act. The board of directors must generally ensure appropriate organisation of tasks of the board of directors. 

1.3.6 The duty of the board of directors to carry out supervision of the board of management may not be exercised through written meetings of the board of directors. The board of directors' responsibility for supervision is ongoing and not just something effected at meetings of the board of directors.
1.3.7 A minute book, to be signed by all the members present, must be kept of the matters discussed by the board of directors, cf. section 74(3) of the Financial Business Act. The minute book must contain a description of discussions at meetings.
1.3.8 Decisions made without the board of management or employees of the investment management company being present ("closed meetings") must also be recorded in the minute book. 

1.3.9 It must appear clearly from the minute book which members have been present at a meeting and which members have not been present. Members of the board of directors who do not participate in a meeting of the board of directors are obliged to subsequently make themselves aware of what was discussed at the meeting. Subsequent information may be indicated by the member writing "set" (seen) as well as the date and signature in the minute book. 

If the board of directors wishes for others, eg. a lawyer, consultant or some other person to participate in one or more items on the agenda, the items during which the relevant person participated must be recorded in the minute book. 

1.3.10 The minute book must be designed so that the risk of subsequent additions, corrections or omissions is as small as possible. If the minute book is kept as a loose-leaf system, this may be done by having the initials of the chairperson or another member of the board of directors on each page. 
1.3.11 Each page of the minute book must be numbered in succession.
1.4 The tasks of the board of directors
1.4.1 General
1.4.1.1 In conjunction with the board of management, the board of directors carries out the management of the investment management company, which is why overall decisions must be made by the board of directors at the meetings of the board of directors. The board of directors must attend to the company's most important matters, including a consideration as to the company's operations and strategy. The board of directors must ensure that the overall management tasks are given appropriate attention. The board of directors and the board of management must ensure that the administration of the company is adequate in all respects.
Moreover, the board of directors must be aware of section 43(1) of the Financial Business Act according to which investment management companies (financial undertakings) and financial holding companies must be operated in accordance with honest business principles and good business practice as well as the Executive Order on Good Business Practice for Financial Undertakings and section 72, cf. section 54(1) of the Financial Business Act which contains special regulations for financial undertakings licensed to carry out activities as securities dealers. An investment management company is a securities dealer when it is licensed under section 10(2), cf. section 9(1) of the Financial Business Act, even though the company does not carry out transactions for the customers, but only conducts portfolio management for them. 

The board of directors and the board of management must ensure that the activities carried out by the investment management company are in accordance with the Financial Business Act, the Securities Trading, etc. Act, the Public Companies Act, and the Act on Measures to Prevent Money Laundering and Financing of Terrorism. 
Furthermore, the board of directors should note that, according to section 100(1) of the Financial Business Act the management of an investment management company should have proper experience in connection with the type of associations managed by the investment management company. According to subsection (2), the company must have adequately qualified staff and the technical expertise required to carry out the management of the type of association managed by the investment management company, and to make investment decisions regarding the funds of these associations.
The board of directors should also note that, when managing associations, according to section 101(1) of the Financial Business Act investment management companies must act independently and solely in the interest of the association, and according to subsection (2) they must safeguard the interests of the associations they manage to the best of their abilities. Under subsection (3) investment management companies must avoid conflicts of interest between themselves and the associations, between companies that they are in a group with and the associations, and between the associations themselves. When such conflicts of interest cannot be avoided, the investment management company should notify the board of directors of the relevant individual association. When an investment management company is also licensed to carry out portfolio management based on estimates, according to subsection (4) the company must maintain a clear distinction between this portfolio strategy and the management of associations. 

When managing associations, the investment management company and its board of management should follow the guidelines laid down by the board of directors, while the board of directors of the investment management company is responsible for making an appropriate administrative system available. The board of directors is responsible for the organisation, segregation of duties, procedures and control of the administrative tasks performed by the company for the associations. Furthermore, the board of directors of the investment management company must ensure proper management and intervene in situations where there is cause for concern. The board of directors, board of management and employees of the investment management company should therefore know the requirements imposed on them in the Guidelines for Investment Associations, Special-Purpose Associations, Hedge Associations and Approved Restricted Associations pursuant to section 37(1), nos. 1-3 and 5 of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act. 

1.4.1.2 In circumstances where the board of directors decides to transfer part of the most important areas of activity of the company (except for activities relating to management of associations, cf. below), such as portfolio management, accounting, IT functions, etc. to external suppliers (outsourcing), the board of directors must ensure that there are guidelines for carrying out these activities. These guidelines must ensure appropriate performance of the activities, including in situations where the management of the company does not have a daily overview of how the activities are being carried out.
Outsourcing important areas of activity must be decided by the board of directors. Outsourcing also includes situations where one or more undertakings in a group carry out activities for other undertakings in the group.

There must be regular reports to the board of directors so that they can check that the guidelines are being followed, and the board of directors must assess regularly whether activities are being carried out satisfactorily. It should be noted that the board's responsibility for carrying out the activities cannot be outsourced.

If outsourcing relates to delegation of management tasks for an association, the provisions of sections 102 – 105 of the Financial Business Act apply. The board of directors of the association should make a decision regarding this delegation, cf. section 102(1), of the Financial Business Act.

1.4.1.3 The board of directors should carry out an annual review of the principles for the measurement of assets and other risks, including large exposures, cf. section 54(3), 2nd clause of the Public Companies Act. It must be clear from the minute book that the review has been carried out and what has been reviewed.
1.4.1.7 Members of the board of directors are under an obligation to contact the Danish FSA if they suspect that the company does not meet the solvency requirement, the minimum capital requirement or the solvency need, cf. section 75(3) of the Financial Business Act.
The investment management company must also, according to section 75(1) of the Financial Business Act, immediately inform the Danish FSA of matters which are of material significance to the continued operation of the investment management company. In subsection (2) there is a similar duty for the individual members of the board of directors and board of management. The auditors have a corresponding duty, cf. section 200.

1.4.2 Exposures with owners 

An investment management company may not, cf. section 182(2) of the Financial Business Act, without the approval of the Danish FSA, establish an exposure with undertakings or persons that, by share ownership or in another manner, exercise direct or indirect controlling influence on the investment management company's operations or are controlled by undertakings or persons with such an influence. 
In this connection, "exposures" means exposures in accordance with the guidelines in annex 2 of the Executive Order on Large Exposures. Investment management companies may not grant credit or loans in a general sense. Exposures are therefore primarily amounts due for management and portfolio management or investment advice as well as outstanding accounts. 

The Danish FSA considers that an investment management company owned by an association should apply for authorisation under section 182(2) of the Financial Business Act, if it has an exposure with an association which owns 50 per cent of the company or more, or commands 50 per cent or more of the voting rights.

1.4.3 Intra-group transactions
1.4.3.1 General guidelines and procedures must be laid down for intra-group transactions within the framework of section 181 of the Financial Business Act, cf. sections 5 and 6 of the Danish FSA Executive Order no. 904 of 1 September 2004 on Intra-Group Transactions.
1.4.3.2 In accordance with section 182 of the Financial Business Act a financial undertaking may not, without a license from the Danish FSA, have exposures within the same group except for exposures with subsidiary undertakings. The Danish FSA has issued Guidelines no. 9084 of 20 February 2004 on practice for authorisation of intra-group exposures.

Intra-group exposures must be granted in accordance with the guidelines on intra-group transactions, cf. 1.4.3.1.
Furthermore, the board of directors must ensure that the company does not have exposures with undertakings or persons who exercise direct or indirect controlling influence in the financial undertaking without approval by the Danish FSA, cf. section 182(2).
1.4.4 Exposures with the board of management and members of the board of directors
1.4.4.1 Section 78(1) of the Financial Business Act stipulates that, without the consent of the board of directors, no exposure may be established with members of the board of directors or members of the board of management of financial undertakings or with companies in which the persons mentioned are members of the board of management or members of the board of directors. This also applies to persons related to members of the board of management and to companies in which such persons are members of the board of management, cf. section 78(4) of the Financial Business Act. This consent must be given in advance. Amongst other things, this entails that there can be no unauthorised overdrafts on exposures with these persons and companies. For an interpretation of "exposures", see 1.4.2.

1.4.4.2 Section 78(1) and (4) of the Financial Business Act and the provisions in section 58 of the Public Companies Act together entail that members of the board of directors and members of the board of management are required to leave the room when their own or related exposures are being addressed by the board of directors. When exposures covered by section 78(1) and (4) of the Financial Business Act are being addressed, it must be noted explicitly in the minute book, and it must also be noted that the persons mentioned above have not been present during the processing of the matter.
1.4.4.3 This provision does not prevent a member of the board of directors or a member of the board of management, who also participates in the management of a parent company, from owning the entire capital of the investment management company or of a fully-owned fellow subsidiary company or subsidiary from participating in the processing of issues regarding or exposures in the relevant company. However, this only applies if the board of directors does not form a quorum if this member does not participate.
1.4.4.4 Exposures with members of the board of directors and members of the board of management are subject to approval in accordance with the investment management company's usual business terms and on terms based on market conditions, cf. section 78(2) of the Financial Business Act. Members of the board of directors who have been elected by the employees may however be granted exposures on the same conditions that apply to employees of the company in question.
1.4.5 Prohibition against speculation, etc.
In accordance with section 77 of the Financial Business Act, persons employed by the board of directors of a financial undertaking in accordance with legislation or the articles of association and employees for whom there is a significant risk of conflicts between own interests and the interests of the undertaking may not, at their own expense, or through companies they control:
1) take up loans or draw on previously established credits to be used to purchase securities if the securities purchased are used as collateral for the loan or the credit,
2) acquire, issue, or trade in derivative financial instruments, except to hedge risk,
3) acquire holdings, except for units in investment associations, special-purpose associations, hedge associations and foreign investment undertakings covered by the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act with a view to selling such units less than 6 months from the date of acquisition, or
4) acquire positions in foreign currency, except for euro (EUR), if taking the position takes place with a view to anything other than payment for the purchase of securities, goods or services, purchase or management of real property, or for use when travelling. 

The board of directors must decide which employees are to be covered by the prohibition, and prepare guidelines for checking compliance with the prohibition.
1.4.6 New shareholders, members of the board of directors, members of the board of management and auditors
The board of directors must be aware that the Danish FSA must be notified in advance and approve new direct and indirect shareholders who plan to acquire a qualifying interest, cf. section 61(1) of the Financial Business Act. Pursuant to subsection (7), the investment management company must immediately notify the Danish FSA when the company learns of acquisitions or sales of qualifying interests in the company. 

If the company is owned by an association, decisions on the sale of shares in the investment management company in accordance with section 24(1) of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act should be made by the general meeting of the association. The board of directors of the association may, however, decide on the sale of shares in the investment management company of the association to other associations that have chosen the relevant company as their investment management company. The procedure in section 24 should be followed when shares are to be sold to others than the associations mentioned above.

New members of the board of directors of the investment management company, members of the board of management and auditors must be notified to the Danish Commerce and Companies Agency pursuant to section 156(2). Notification must be delivered to the Commerce and Companies Agency within a period of two weeks following the decision. The Agency will inform the Danish FSA of the change and the Danish FSA will the send out forms for assessment of the new member of the board of directors or the board of management if the investment management company has not submitted the forms at their own initiative.
The board of directors should be aware of the special regulations in section 98 of the Financial Business Act, under which the majority of the members of the board of directors in an investment management company may neither be members of the board of directors in a depositary or another company with which an association or other investment schemes managed by the relevant investment management company has entered into significant agreements, nor may they be employees in the depositary or in another company with which an association or other investment schemes managed by the relevant investment management company has entered into significant agreements, nor may they be members of the board of directors of or employees in other companies within the same group as these companies.
Section 9(1) of Act no. 1171 of 19 December 2003 contains a transitional regulation under which members of the board of directors, who have duties or employments covered by the prohibitions in section 98 may continue as members of the board of directors of the investment management company until expiry of the period for which they are elected. They cannot be re-elected.

1.4.7 New areas of business - license
The board of directors and the board of management must be aware of whether the company is required to apply to the Danish FSA for an extension of the license prior to establishing new areas of business such as management of hedge associations and portfolio management.
1.4.8 Authorisation for any positions of the board of management 

The board of directors must be aware that persons employed by the board of directors in accordance with section 80(1) of the Financial Business Act may not own or operate an independent undertaking, or in the capacity as a member of the board of directors, an employee, or in any other way, participate in operation of another undertaking than the investment management company without the authorisation of the board of directors. If such authorisation is not granted, the undertaking must be wound up or sold.
Section 80(4) stipulates that the activities mentioned in section 80(1) and (2) may only be carried out where the financial undertaking or undertakings which form part of a group or a joint organisation of administration with the financial undertaking do not have and do not enter into exposures with the relevant undertaking or undertakings in the same group. Exposures in the form of holdings and exposures in enterprises that form part of a group with the financial undertaking are exempt from this ban.

Furthermore, the board of directors (and board of management) should be aware of the special regulations in section 99 of the Financial Business Act, under which the board of directors or board of management may only authorise a person under section 80(1) and (2) to be a member of the board of directors, or participate in the management or operation of, an investment association, a special-purpose association or a restricted association, if the relevant association is not managed by the investment management company, and if the majority of the members of the board of directors for the relevant association are not also members of the board of directors of the investment management company. The person concerned may not hold the position as chairperson of the board of directors. 

In addition, the board of directors or board of management of an investment management company may not authorise under section 80(1) and (2) that members of the board of management and other senior employees may be members of the board of directors in, or participate in the management or operation of, the depositary or another company with which one of the associations or investment schemes that the investment management company manages, has entered into significant agreements with, or in a company within the same group as these companies. 

The members of the board of management and other senior employees who, at the time of entry into force of the Act, held board positions covered by the prohibitions in section 99(2), may continue such employment until the end of the period for which they were elected, after which they are not re-electable, cf. section 9(2) of Act no. 1171 of 19 December 2003.

The members of the board of management and other senior employees who, at the time of entry into force of this Act, are legally employed in a manner covered by the prohibitions in section 99(2) may continue such employment after notification to the Danish FSA, cf. section 9(3) of Act no. 1171 of 19 December 2003.

1.4.9 Guidelines for disclosing information
According to section 122 of the Financial Business Act, the investment management company must prepare guidelines on the extent to which information may be disclosed from the undertaking. These guidelines should be available to the general public, e.g. on the company’s website. 

Section 117 of the Financial Business Act contains the main rule that all persons who are connected to a financial undertaking or a financial holding company must keep secret any confidential information they receive during the performance of their tasks. This regulation is to protect against disclosure of confidential information about the undertaking itself, primarily commercial or operational secrets, and to protect the customers of the financial undertaking against disclosure or utilisation of confidential information. In accordance with section 118(1), the usual information about customers may, however, be disclosed for the purpose of the performance of administrative tasks.
Information on purely private matters should not be disclosed without the customer's consent, cf. section 119. Neither should information on a private customer be disclosed for the purpose of marketing or consultancy unless prior consent has been obtained from the customer, cf. section 121(1).

Consent to disclose information must be in writing, cf. section 123(1). Once a year, each customer must be informed of the type of information which may be disclosed with the customer's consent, for what purpose(s) such disclosure may occur, and who may receive information on the basis of the customer's consent, cf. subsection (3).

1.4.10 Requirements for initial capital and cessation
The board of directors should be aware that the investment management company must always meet the requirement stated in the license for the company's base capital. If the company no longer meets this requirement, the board of directors must immediately contact the Danish FSA in this respect, pursuant to section 75(3) of the Financial Business Act.
If the company wishes to cease its activities, it must also contact the Danish FSA, cf. section 223.

1.4.11 Management of associations
The board of directors of the individual association lays down guidelines for the management of the association, while the board of directors of the investment management company lays down general guidelines (policies) for the types of association and associations the company wants to manage. The board of directors of the company also lays down the overall framework for the company’s management of associations, including measures to ensure appropriate procedures and controls. The board of directors should therefore have reports from the board of management on the conditions regarding the management of associations in the event of significant errors, cases where authority and placement limits are transgressed etc. so that the board of directors can decide on any remedial measures. 

1.4.12 Customer relationships
The board of directors (and the board of management) of investment management companies with a license to carry out portfolio management must lay down a customer policy with overall guidelines for the type of customer for whom the company wants to carry out portfolio management based on estimates and investment advice, if the company is licensed for such services. The board of directors should also lay down guidelines for how employees will contact customers, which risk profile the customers can have, who approves new customers and changes in customer relationships, and how the company is to follow up customer exposures. 
If, as part of its management of an association, the investment management company sells units, it must follow the customer policy laid down by the board of directors of the association.
1.5. The written guidelines of the board of directors to the board of management
1.5.1 In accordance with section 70 of the Financial Business Act, the board of directors of the investment management company must lay down written guidelines for the investment management company's most significant areas of activity including the area of responsibility of the board of management. However, the boards of directors of the managed associations lay down guidelines for the segregation of duties between the board of directors of the association and the board of management of the investment management company. Which areas are the most significant ones will depend on the services covered by the company's license. The purpose is for the board of directors to determine the company's risk profile and to indicate which decisions the board of management may make without prior decisions by the board of directors.
Furthermore, the guidelines must contain provisions regarding the decisions the board of management is required to inform the board of directors of for its information.

The guidelines must also include market risks and provisions regarding investment of equity capital and liquid funds.
This provision should be read in the context of section 54 of the Public Companies Act regarding the mutual relationship between the board of directors and the board of management. The distribution of tasks between the board of directors and the board of management is left to the board of directors in accordance with normal regulation under company law regarding the duties of the board of directors.
Examples of risks to be covered by the guidelines, depending on how the board of management can place funds include:
· limits for exposures,
· investment of the base capital,
· investment of other funds,

· liquidity,
· acquisition of non-current assets, 
· interest-rate risks,
· share-price risks, 
· currency risks, and
· credit risks.
The board of directors must assess and bring the written guidelines up to date when necessary and at least once a year.
1.5.2 The limits in the guidelines must be set so that the provisions of part 11 of the Financial Business Act on placement and liquidity of funds are always met, even when the limits are fully exploited. The board of directors must decide whether the board of management is to be permitted to fully exploit the limits of the Act. 

1.5.3 The guidelines must stipulate how big an exposure may be and how and exposure is to be calculated in relation to the limits laid down in the instructions, ie. whether some transactions are to be included applying stricter principles than those mentioned in section 139(1), nos. 4 and 5, and sections 145 and 146 of the Financial Business Act.
1.5.4 The guidelines must lay down a specific framework for the access of the board of management to make decisions regarding the base capital within the company's license, stipulating whether it can be placed as deposits in banks, securities or units in associations.

According to section 157 of the Financial Business Act, an investment management company may only place its base capital in shares and bonds that are listed on a stock exchange or traded on another regulated market as well as units in investment associations, special-purpose associations and restricted associations, except for SME associations.

1.5.5 If the company may invest in shares, a limit must be set - possibly measured on the basis of the base capital of the company - for the access of the board of management to acquire shares jointly and in one single company and within the framework of part 11 of the Financial Business Act on placement of funds and liquidity.
1.5.6 A limit must be laid down in the guidelines for the access of the board of management to acquire bonds within the framework of a target interest-rate risk laid down by the board of directors, eg. maturity, if the company can and will place its base capital in bonds.
1.5.7 If the general provisions regarding the authority of the board of management to authorise exposures do not apply to exposures with credit institutions, guidelines must be prepared for the access of the board of management to place liquidity in a single credit institution. This may be done by having the board of directors approve an annex specifically indicating the names of the credit institutions in which the investment management company is allowed to place funds and indicating the maximum deposit in each individual credit institution.
1.5.8 Guidelines must be laid down for the total foreign-exchange risk the board of management is permitted to impose on the investment management company by investing in foreign listed securities. For example, a limit could be set for the total foreign-exchange risk expressed using the Danish FSA's foreign-exchange risk indicator no. 1 or a similar risk target. 
Moreover, limits may be laid down for individual currencies or groups of currencies.
1.5.9 In groups where the parent company is an investment management company or an investment management holding company, there must be guidelines for both the investment management company and the group. 

1.5.10 If the board of management carries out further delegation of authority to authorise exposures originally delegated to the board of management by the board of directors under section 70 of the Financial Business Act, written guidelines must be prepared and they must be known by the individual units with authority to take decisions or employees to whom authority is delegated. The guidelines must, as a minimum, be signed or approved by the person surrendering the authority.

1.5.11 The extent of the authority granted must be clear from the guidelines. Individual authority, or collective authority where several employees together have greater authority than they have separately, cannot exceed the authority to authorise exposures granted to the board of management by the board of directors. 

1.5.12 There must be guidelines for regular reporting pertaining to the utilisation of the delegated authorities to grant authorisations.
1.6 Reporting to the board of directors
1.6.1 The guidelines must contain provisions stipulating that the board of management is required to report to the board of directors on all the areas for which legislation or the board of directors has set limits regarding the board of management, so that reporting is effected about utilisation of the framework or placement limits - and what the board of management must do about any transgression thereof.
1.6.2 The board of directors must lay down provisions as to how often they require reporting.
Section 2: MANAGEMENT OF ASSOCIATIONS 
2.1 General
Section 2 applies to all investment management companies.

If the association’s board of directors, pursuant to section 27(3) of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act, has left the day-to-day management of the association with an investment management company (a type of outsourcing), according to section 27(3), cf. subsection (1), cf. section 26(8), the board of directors of the association must lay down guidelines for the distribution of responsibilities between the board of directors of the association and the board of management of the investment management company. These guidelines must ensure appropriate management of the activities, including in situations where the board of directors of the association does not have a daily overview of how the management is being carried out.
The board of directors of the association must regularly check that the board of management of the investment management company is following the guidelines and assess whether management is satisfactory. If management is not satisfactory, the board of directors of the association must react towards the board of management of the investment management company and possibly towards the board of directors of the investment management company. It should be noted that the responsibilities of the board of directors of the association cannot be delegated solely to the investment management company.

If the board of directors of the association becomes aware of matters that are not as they should be, eg. repeated violations of the law or of investment instructions, the Danish FSA considers that the board of directors should notify the board of directors of the investment management company, if the company’s board of management does not correct the situation.

Section 101 of the Financial Business Act contains special regulations for investment management companies that they must act independently and solely in the interest of the managed associations. Furthermore, in the day-to-day management they must safeguard the interests of the associations as far as possible. 

Pursuant to subsection (3), investment management companies must avoid conflicts of interest between themselves and the associations, between companies that they are in a group with and the associations, and between the associations. When such conflicts of interest cannot be avoided, the investment management company must notify the board of directors of the relevant individual association. 

When an investment management company is also licensed to carry out portfolio management based on estimates, the company must maintain a clear distinction between this portfolio management and the management of associations. This distinction must aim at preventing conflicts of interest and it can be established using rules of procedure and appropriate working routines. The investment management company must be governed by the board of directors of the individual association in matters concerning the management of the association, cf. section 101(4) of the Financial Business Act.

When managing associations, the investment management company must therefore follow the instructions laid down by the board of directors of the individual association in guidelines for the distribution of duties between the board of directors of the association and the board of management of the investment management company, cf. section 27(3), cf. section 26(8) of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act. These guidelines must contain instructions for investment of the funds of the association or its divisions. 

According to section 54(1) of the Financial Business Act, investment associations are covered by the same protection as other customers under section 72. 

2.2 Delegation of management tasks for associations
Sections 102 – 105 of the Financial Business Act lay down special regulations for delegation of tasks relating to management of associations. The investment management company may not delegate core tasks, cf. Executive Order on Core Tasks of Investment Associations, Special-Purpose Associations, Restricted Associations, and Investment Management Companies. If an investment management company delegates certain tasks, which the investment management company is required to carry out as part of the management of the association, to a third party, in accordance with section 102(1) this should be based on a decision made by the board of directors of the association. According to subsection (3), the obligations of the investment management company are not affected by any delegation of tasks to a third party by the investment management company. 

Under section 102(2) decisions may not be made stipulating that the investment management company may delegate decisions on investment of the funds of associations or on other core tasks. 

In accordance with section 103, an investment management company must ensure that the undertakings to which the company delegates tasks are qualified and capable of carrying out the relevant tasks. In cases where the delegation of tasks relates to investment management (consultancy), these tasks may only be delegated to undertakings that are licensed for, or registered with a view to, portfolio management, and that are subject to supervision. 

Under section 103(2), the delegation of tasks may not obstruct effective supervision of the investment management company and, in particular, it may not hinder the investment management company from operating or from being managed in the interests of its members. 

When delegating tasks, an investment management company must ensure that its management is able to monitor at any time the activities of the undertaking to which the tasks have been delegated. 

According to section 104(2), the agreement regarding delegation may not hinder the investment management company from giving further instructions at any time to the undertaking to which the task has been delegated, nor from terminating the agreement with immediate effect, if this is in the interest of the association being managed. 

This provision does not prevent the parties from agreeing notices of termination that cover the normally expected situations, as long as the investment management company can terminate the agreement with immediate effect. The provision also does not prevent the parties from agreeing that the investment management company is to pay compensation to the undertaking with which the agreement is made, if the investment management company terminates the agreement with reference to the provision regarding immediate termination. Such provisions on compensation must be reasonable in relation to the circumstances of the parties to the agreement. 

The compensation clauses must not be worded so that in reality they prevent the investment management company from terminating an agreement with immediate effect.

According to section 105, the investment management company must notify the Danish FSA no later than at the time when the agreement regarding delegation is made about the content and conditions of the agreement. 

2.3 Organisation
2.3.1 The investment management company must ensure that there are clearly defined areas of responsibility and work so that the performance of tasks is separated from the control of such tasks.
2.3.2 Therefore, employees involved in trading and risk assumption may not, as a general rule, participate in the performance of the activities, performance of internal controls, calculation of results and risks, or the preparation of management reporting, etc. to the board of directors of the association. Furthermore, units with authority to take decisions on behalf of the undertaking may not, as a general rule, refer to an employee who is a manager responsible for performance, control, calculations of results and risks, and management reporting.
2.3.3 If an investment management company is licensed to carry out portfolio management based on estimates, according to section 101(4) of the Financial Business Act the company must maintain a clear distinction between this portfolio strategy and the management of associations, for example by using procedures or appropriate work routines. The investment management company is governed by the board of directors of the individual association in matters concerning the management of the association.
2.4 Authorities and procedures
2.4.1 The boards of directors of the managed associations and the board of management of the investment management company must ensure that the company’s management of associations, including the associations’ investment strategy is adequate. With regard to the responsibilities of the boards of directors of the associations, refer to 2.1. "General" and 1.4.1.1 in the Guidelines for Investment Associations Special-Purpose Associations, Hedge Associations and Approved Restricted Associations pursuant to section 37(1), nos. 1-3 and 5 of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act.

The board of directors of the investment management company must ensure that the management systems are adequate.

2.4.2 If the board of management delegates its authority in accordance with the guidelines from the board of directors of the association, the board of management must draw up guidelines for the individual units/employees with authority to take decisions on behalf of the company. 

2.4.3 Guidelines covering further delegation of tasks must

· be in writing and, as a minimum, signed by the unit or employee delegating the authority,

· contain controllable limits with regard to risk assumption which must clearly identify the authority of the recipient,

· contain a description of the principles applied in the calculation of risks, including in the calculation of risks related to derivative instruments, and
· contain requirements for reporting entailing that the frequency reflects the risk profile and extent of the activities.

2.4.4 It must be possible for employees who make investment decisions and any advisors to ascertain whether the transactions they intend to enter into lie within their guidelines. This also applies to any collective guidelines where several employees together can enter into commitments within a limit.
2.4.5 The sum of the individual guidelines and collective guidelines where several employees jointly can make decisions may not exceed the guidelines of the board of directors to the board of management.
2.5 Procedures
The procedures must clearly describe matters of significance for adequate management of associations.
There must be updated written procedures for all significant activities related to the activities of the association, including procedures regarding:

· application for approval of new associations and divisions as well as amendments to the articles of association,
· preparation and publication of complete and simplified prospectuses and submission of these to the Danish FSA,

· holding general meetings and meetings of the board of directors as well as reporting to the board of directors,

· placement of the assets and trade in securities etc. in accordance with the guidelines laid down by the board of directors of the association and the Danish FSA guidelines pursuant to section 87 of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act stipulating which markets associations may place their funds in, 

· cooperation with the depositary of the association and any consultants, including the procedure for investment decisions,

· monitoring of transactions and compliance with placement limits stipulated in the legislation, the board of directors' instructions regarding investments, or – for hedge associations – the risk framework laid down by the board of directors, 
· minimising associations' transgressions of placement limits, including if hedge associations exceed the risk framework laid down in the articles of association or laid down by the board of directors of the hedge association,

· possible reporting of transgressions of the placement limits to the Danish FSA, cf. section 105(2); section 110(2) and section 114e(2) of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act,

· calculation of net asset value, issue and redemption prices and publication thereof,

· marketing of certificates and management of any transactions in units in associations on behalf of investors, 

· measures to prevent money laundering, cf. section 4 of Act on Measures to Prevent Money Laundering and Financing of Terrorism,

· monitoring of delegated tasks, 
· a hedge association's reporting of registered members no later than eight weekdays after 
· the board of directors of the hedge association has changed the risk framework,
· the hedge association has exceeded the risk framework laid down by the board of directors,
· a hedge association's reporting and account to the Danish FSA stating that it has exceeded the risk framework laid down by the board of directors,
· measures that ensure that the association complies with the provisions in 
· section 101 of the Financial Business Act that the company must act independently and solely in the interests of the association, avoid conflicts of interest, and maintain clear segregation between portfolio management based on estimates if the company is licensed in this respect, and management of the associations,
· section 72, cf. section 54 of the Financial Business Act on conflicts of interest between the company and the customers and between the customers mutually etc.,
· section 37 of the Securities Trading, etc. Act to prevent insider trading for the company as day-to-day manager of associations as issuers of listed units, 

· measures to prevent insider trading and price manipulation, when the company carries out transactions for the associations being managed in listed securities or securities dealt in at an authorised market place or similar regulated markets for securities and regularly come into possession of inside information,
· procedures taking into account the customer policy as well as section 43 of the Financial Business Act and the Executive Order on Good Business Practice for Financial Undertakings, if the company sells units for customers,
· contact with customers, 
· requirements, including requirements regarding proof of identity on establishment and approval of customer relationships,
· procedures for gaining insight into the customer's investment experience, financial circumstances and risk profile,
· measures to prevent conflicts of interest between the company and the customers, and the customers mutually, as well as measures to take account of the integrity of the market,
· treatment of customer complaints,
· preparation of semi-annual statements of assets and annual reports as well as the use of the associations' profit,
· winding-up of associations and divisions, and 
· reporting to the Danish FSA, if an association or a division does not meet the assets requirements, cf. section 30(3), cf. section 27(3), 1st clause of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act. 
2.6 Internal controls
2.6.1 The investment management company must, for management of associations establish systematic internal controls of:

· registration, book-keeping and settlement of transactions,

· calculation and reporting of positions, results and risks, etc.,
· compliance with placement limits laid down

· by the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act, 
· in instructions regarding investments laid down by the boards of directors of the associations, and
· by the articles of association of hedge associations or by the risk framework laid down by the board of directors of a hedge association. 

· reporting to the Danish FSA of any non-compliance, 

· hedge associations' notifications to registered members regarding changes to the risk framework or transgressions of the risk framework,

· agreed trade prices, including compliance with section 46 of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act,

· calculation of net asset values, issue and redemption prices, 

· the associations' current profit or loss, and

· whether the associations and their divisions comply with the assets requirement.

2.6.2 If the investment management company - because it has very few employees - is unable to introduce internal controls with full segregation of duties in relation to units or employees with authority to take decisions on behalf of the undertaking as well as units or employees performing the tasks, the company must have stricter requirements for the company's authorities, processes, procedures, reporting and system application, cf. 2.4, 2.5 and 2.6 and section 5. 
2.7 Reporting

2.7.1 The investment management company must ensure that written reporting is effected to the board of directors and board of management of the investment management company regarding all limits for risk assumption, etc. contained in the guidelines. 
2.7.2 The frequency of reporting must reflect the extent and character of the market risk-bearing activities as well as the recipient's organisational level and thus the degree of involvement in daily decisions.
2.7.3 The reporting must, to the greatest possible extent, be prepared by organisational units or persons not involved in the company's organisation of market risk-bearing activities. If complete segregation of duties is not possible, the company's procedures, internal control procedures and system application in particular will become subject to stricter requirements, cf. 2.5 and 2.6 as well as section 5.

2.7.4 The board of management must report to the board of directors of the investment management company on the conditions regarding the management of associations in the event of significant errors, cases where authority and placement limits are transgressed, errors in results etc. so that the board of directors can assess whether management is adequate and decide on any remedial measures. 
Section 3: MARKET RISK-BEARING ACTIVITIES 

3 General
Section 3 applies to investment management companies with a license to carry out portfolio management and invest the company’s own funds. 

3.1 Organisation

3.1.1 Investment management companies must ensure clearly defined areas of responsibility and work so that the performance of tasks is separated from the control of these tasks.
3.1.2 Thus, employees involved in trading and risk assumption may not, as a general rule, participate in the performance of the activities, performance of internal controls, calculation of results and risks, or the preparation of management reporting, etc. Furthermore, units with authority to take decisions on behalf of the undertaking may not, as a general rule, refer to an employee who is a manager responsible for performance, control, calculations of results and risks, and management reporting.
3.2 Authorities and procedures
3.2.1 The board of directors and the board of management must ensure that the company's trading strategy is adequate.
3.2.2 If the board of management delegates its authority in accordance with the guidelines from the board of directors, the board of management must draw up guidelines for the individual units/employees with authority to take decisions on behalf of the company. 
3.2.3 Guidelines on further delegation of tasks must
· be in writing and, as a minimum, signed by the unit or employee delegating the authority,

· contain controllable limits with regard to risk assumption which must clearly identify the recipient's authorities,

· contain a description of the principles applied in the calculation of risks, including in the calculation of risks related to derivative instruments, and
· contain requirements for reporting entailing that the frequency reflects the risk profile and extent of the activities.
3.2.4 It must be possible for employees with authority to take decisions on behalf of the undertaking and for portfolio managers to ascertain whether the transactions they intend to enter into lie within their guidelines. This also applies to any collective guidelines where several employees together can enter into commitments within a limit
3.2.5 The sum of the individual guidelines and collective guidelines where several employees jointly can make decisions may not exceed the guidelines of the board of directors to the board of management.
3.3 Procedures
3.3.1 The procedures must clearly describe matters of significance for adequate management of each market risk-bearing activity, adapted in accordance with the board of directors’ guidelines on application of the company’s funds and its license to carry out portfolio management.

3.3.2 There must be updated written procedures for all the company's significant market risk-bearing activities, including procedures regarding:
· performance of the services to which the company has a license, eg. trade in securities, portfolio management and safe-keeping of securities, 

· management of collective investment schemes, cf. section 115 of the Investment Associations and Special-Purpose Associations as well as other Collective Investment Schemes etc. Act,
· measures for compliance with regulations regarding good business practice, cf. sections 43 and 72 of the Financial Business Act, about eg. conflicts of interest between the company and the customers and between the customers mutually, including any regulations regarding appropriation of securities, when the company trades for more than one customer at a time,
· measures to prevent insider trading and price manipulation, when the company carries out transactions for customers, including associations being managed, in listed securities or securities dealt in at an authorised market place or similar regulated markets for securities and regularly come into possession of inside information,

· safeguarding the customers' funds and securities,

· book-keeping, preparation of financial statements, and reports to the Danish FSA and the Central Customs and Tax Administration,

· any trading involving employees,

· entering, control, registration, book-keeping and performance of transactions, 

· ongoing calculation and monitoring of risks, etc.,

· ongoing calculation and compliance with lines and limits for risk assumption included in instruction at all organisational levels as well as dealing with non-compliance,

· ongoing and periodical reporting to the board of directors and the board of management,
· how to deal with the introduction of new business areas such as management of hedge associations or portfolio management based on estimates and products with market risks, 

· the company's guidelines for separation of customer funds from the company's own funds, cf. section 97 of the Financial Business Act and the Danish FSA Executive Order on the Bookkeeping and Separation of Customer Funds by Investment Companies and Investment Management Companies. The company must be aware that the customer account in the credit institution must be named "NN Investeringsforvaltningsselskab A/S for kunder" (NN Investment Management Company A/S for customers) in order to ensure that the customers get privileges as secured creditors, if the investment management company suspends payments or is declared bankrupt, and
· the company's guidelines regarding establishment and management of customer custody accounts and any omnibus accounts, cf. section 72(3), cf. section 54(1) of the Financial Business Act. 

3.4 Internal controls
3.4.1 The investment management company must establish systematic internal controls of:
· registration, book-keeping and settlement of transactions,
· calculation and reporting of positions, results and risks, etc.,
· compliance with limits for risk assumption, etc.,
· compliance with correspondent and customer lines, including ongoing monitoring of market risk-bearing customer exposures (counterparty risk),
· the company's compliance with portfolio management agreements with customers, including the provision in section 54(2) of the Financial Business Act, under which investment management companies with a license to carry out portfolio management based on estimates for a customer must agree with the customer in advance whether the investment management company may place all or part of the funds of the customer's portfolio in units in investment associations, special-purpose associations or restricted associations or other collective investment schemes managed by the investment management company, 

· agreed trade prices,
· the company's current profit or loss, 

· payments and receipts of customer funds, and 
· separation of customer custody accounts, cf. section 72(3) of the Financial Business Act and customer funds from the company's own custody accounts and funds as well as the Danish FSA Executive Order on the Bookkeeping and Separation of Customer Funds by Investment Companies and Investment Management Companies.
3.4.2 If the investment management company - because it has very few employees - is unable to introduce internal controls with full segregation of duties in relation to units or employees with authority to take decisions on behalf of the undertaking as well as units or employees performing the tasks, the company must have stricter requirements for the company's authorities, processes, procedures, reporting and system application, cf. 3.2, 3.3 and 3.4 as well as section 5.

3.5 Reporting

3.5.1 The investment management company must ensure that written reporting is effected to the company's board of directors and board of management regarding all limits for risk assumption, etc. contained in the guidelines.

3.5.2 The frequency of reporting must reflect the extent and character of the market risk-bearing activities as well as the recipient's organisational level and thus the degree of involvement in daily decisions.

3.5.3 The reporting must, to the greatest possible extent, be prepared by organisational units or persons not involved in the company's organisation of market risk-bearing activities. If the investment management company is not able to ensure complete segregation of duties, the company's internal control procedures and system application will become subject to stricter requirements, cf. 3.3 and 3.4 as well as section 5.

Section 4: THE COMPANY’S CUSTOMERS
4 General
Section 4 applies to investment management companies with a license to carry out portfolio management and investment advice etc.

4.1 The investment management company must follow the customer policy laid down by the board of directors and the board of management. This customer policy must lay down the overall guidelines for the type of customer for whom the company wishes to provide portfolio management based on estimates and investment advice, how the company's employees will contact customers, which risk profile the customers can have, who approves new customers and changes to the customer relationship, and how the company follows up customer exposures, before the company carries out services.

The company must be aware of section 54(2) of the Financial Business Act, under which investment management companies with a licence to carry out portfolio management based on estimates must agree with customers in advance whether the investment management company can place portfolio funds or a part thereof in units in investment associations, special-purpose associations, restricted associations or other collective investment schemes managed by the investment management company.

The company must ensure that the investments are relevant in relation to the customers' financial circumstances and risk profiles, so that the customers do not spend a large part of their funds on high-risk investments.
4.2 The company must have procedures taking into account the customer policy as well as section 43 of the Financial Business Act and the Executive Order on Good Business Practice for Financial Undertakings, as regards the company's:
· contact with customers,
· requirements, including requirements regarding proof of identity on establishment and approval of customer relationships,
· procedures for gaining insight into the customer's investment experience, financial circumstances and risk profile,
· measures to prevent conflicts of interest between the company and the customers, and the customers mutually, including measures regarding allocation as well as measures to take account of the integrity of the market,
· treatment of customer complaints, and
· procedures in relation to measures to prevent money laundering and financing of terrorism, cf. section 4 of Act on Measures to Prevent Money Laundering and Financing of Terrorism. 

4.3 Companies carrying out margin transactions as part of portfolio management must lay down guidelines for statement of collateralisation in margin payments. At all times the collateralisation must be assessed prudently, for example if the customer provides collateral for the margin.
In this connection, the company must have guidelines for assessing which counterparty risk the company is assuming in relation to the relevant customer and the exposures, cf. section 5(1), no. 16 of the Financial Business Act, the company has with the customer.
4.4 If an investment management company is permitted to carry out transactions between two customers, the company must have regulations in this respect in order to avoid conflicts of interest.
4.5 The company must prepare regular reports for the management (the board of directors and the board of management) including information about the investment management company's customer management. The report may include information on:
· the customers' earnings on portfolio management,
· overview of the customers' investments, including how employees are to act when customers suffer losses,
· customer complaints, and
· any losses on customers suffered by the company.

4.6 It must be possible for employees who carry out portfolio management to ascertain whether the transactions the relevant person wishes to enter into lie within the mandate or the lines otherwise laid down for the individual customer.

4.7 Dealers must be able to see in the procedures or instructions for dealers which preconditions must be met in order to carry out a transaction for a customer. 

Section 5: USE OF COMPUTER SYSTEMS
5.1 There must be clear written user manuals/procedures for the computer systems used by the investment management company. 

5.2 Application of non-integrated systems requires extra control systems, including establishment of independent controls of data, calculations and results.

5.3 Please also refer to Danish DFA Guidelines no. 9074 of 23 January 2004, guidelines on IT control and security measures pursuant to section 71(1) no.4 of the Financial Business Act.
The Danish Financial Supervisory Authority, 4 November 2005

Henrik Bjerre-Nielsen

/Marianne Knudsen

+++Bilag+++Annex 1:
Section 56(7) of the Public Companies Act:
(7) The board of directors shall adopt specific rules of procedure relating to the exercise of their powers. In companies whose shares are listed on a stock exchange, see section 7(1), no. 1 of the Securities Trading etc. Act, and in state-owned companies, the rules of procedure shall contain provisions which at least – 
1) set out the specific offices of the members of the board of directors and the board of directors’ competence to pass resolutions, as well as the intervals at which meetings shall be held; 

2) set out the directions for delegation of duties, including procedures, powers and instructions, between the board of directors and the management board or other established organs; 

3) set out how the board of directors shall monitor the management board’s running of the business of the company and supervise subsidiary undertakings; 

4) set out guidelines as to the establishment and keeping of books, lists and registers under this Act; 

5) impose on the board of directors the obligation to consider the organisation of the company, including the accounts function, internal controls, computer organisation and budgeting; 

6) impose on the board of directors the obligation to procure any information required to perform the duties of their office; 

7) impose on the board of directors the obligation to follow up on plans, budgets, etc., and to consider reports on the liquidity of the company, the volume of orders, major transactions, the general overall insurance coverage, financing, cash flows and special risks; 

8) impose on the board of directors the obligation to consider the contents of the audit records prior to the signing thereof; 

9) impose on the board of directors the obligation to go through the company’s interim accounts etc. in the course of each accounting reference period, and also to evaluate the budget and deviations therefrom; and 

10) impose on the board of directors the obligation to secure the necessary basis for the audit, including a consideration as to whether there is a requirement for internal audit.

Moreover, the board of directors of financial undertakings has a number of obligations in addition to the obligations stipulated in the Public Companies Act. The Danish FSA is of the opinion that these obligations should also appear in the board of director's rules of procedure, which the board of directors is to issue pursuant to section 70 of the Financial Business Act, as this is part of the board of director's job. These obligations include:

1. Section 122 of the Financial Business Act to prepare guidelines on the extent to which information may be disclosed from the undertaking. These guidelines must be available to the general public. This may be at the website of the investment management company or via a statement in the company's contracts or terms of business that they are available upon request from the investment management company.

2. Section 70 of the Financial Business Act to prepare written guidelines for the most significant areas of activity of the financial undertaking, specifying the division of responsibilities between the board of directors and the board of management.

3. Section 75 of the Financial Business Act to immediately notify the Danish FSA of matters which are of material significance to the continued operation of the financial undertaking. (A similar regulation applies for the auditor pursuant to section 200.) As examples of such situations, the Danish FSA can mention if the investment management company does not meet the minimum requirement for the share capital, cf. section 125(1), nos. 2 and 4, which is stated on the company's license, if someone has made a claim for compensation against the company, or if a member of the board of management or a member of the board of directors no longer meets the requirements of section 64 of the Act for experience and propriety.

4. Section 77(3) of the Financial Business Act that the board of directors must decide which employees have a significant risk of conflicts between their own interests and the interests of the financial undertaking as well as the obligation under section 77(4) that the board of directors must prepare guidelines to control compliance with the prohibition in subsections (1) and (2).

5. Section 80 of the Financial Business Act on considering whether persons employed by the board of directors of a financial undertaking own or operate an independent enterprise, or in their capacity as a member of the board of directors, an employee, or in any other way, participate in the management or operation of another enterprise than the financial undertaking and in such cases grant a license thereto.

6. Section 76 of the Financial Business Act that a member of the board of management may not, without the consent of the board of directors enter into an agreement between the financial undertaking and himself or an agreement between the financial undertaking and a third party in which the member of the board of management has a significant interest that may be incompatible with those of the financial undertaking.

7. Section 5(2) of the Danish FSA Executive Order no. 904 of 1 September 2004 to approve the company’s guidelines for intra-group transactions.
8. Section 75(3) of the Financial Business Act for a member of the board of directors and the board of management of an investment management company to give immediate notice to the Danish FSA if such person suspects that the investment management company does not comply with the capital requirement, cf. sections 124-126.

9. Section 181 of the Financial Business Act, cf. sections 5 and 6 of the Danish FSA Executive Order no. 904 of 1 September 2004 on Intra-Group Transactions that the company must lay down general guidelines and prepare procedures for intra-group activities.
10. Section 182 of the Financial Business Act to ensure that the company obtains the Danish FSA's approval before entering exposures with other undertakings within the same group, except for exposures with subsidiaries.

11. Section 37(2) of the Securities Trading, etc. Act to lay down internal rules for the purpose of preventing inside information from becoming available to others than those needing such information, if the investment management company regularly comes into possession of inside information. The same applies for inside information regarding listed associations managed by the company. 

12. Section 37(1) of the Securities Trading, etc. Act to draw up internal rules governing the access for members of the board of directors, members of the board of management and other employees to deal for their own or any third party's account in listed securities or securities admitted for trading on an authorised market place, if they by virtue of the exercise of their profession or business regularly come into possession of inside information.

13. Section 3 of the Act on Measures to Prevent Money Laundering and Financing of Terrorism to draw up written internal rules on adequate control and communication procedures and training and instruction programmes for their employees.

14. Pursuant to section 54(3), 2nd clause of the Public Companies Act, the board of directors must also carry out an annual review of assets.

15. Lay down the customer policy of the investment management company, cf. 1.4.12 of these guidelines.
PAGE  

